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Tl/TR. JOHN STUART MILL observes {Loffic,Book IIL) 
-^^ that the chief work of philosophers in future will be 
deduction and not induction. Although induction is the 
watchword of his school, and their shibboleth in philosophic 
battle, yet its sphere is thus confessedly limited. Though 
powerful for much, it cannot fulfil all the desires of a philo- 
sophic heart. Upon practical grounds, therefore, it must 
sometimes yield to a successor of a diflferent kind. As, on 
account of its own practical merits, it is supposed to have 
superseded the syllogism in logical science, so, *'from the 
very constitution of its nature," it must, in turn, leave the 
stage for more practical hands to complete the philosophic 
structure. 

Law, like philosophy, appears to have certain stages of 
development and perhaps decay. First comes the great 
creative period, when from the force of circumstances arises 
some great legislator, 011am the Good, or an Edward I., 
who has the happy foresight of seeing the necessity of adding 
authority to certain established customs. Indeed, it is in 
the first stage of every art or science that its most brilliant 
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2 The Law Digest Commission. 

expounders usaally appear. Homer eclipsed all his Grecian 
successors; ^schylus and Sophocles are incomparably 
superior to Euripides. Our own Shakespeare has not found 
"his like" as yet. Nor have Adam Smith and Eicardo 
been hitherto surpassed in their politico-economic career. 
There appears thus to be much ground for Mr. Buckle's 
surmise that circumstances make great men. Certainly^ 
after a study has been for some time cultivated, all its 
best points appear to become monopolized, and little beyond 
mere details left to future explorers. After the suc- 
ceeding prosaic age, however, has flourished its due period, 
there then arises a fresh craving for originality, to satisfy 
which the world is content to see received rules set at defiance, 
prescriptive unities become obsolete, while the highest ex- 
pression of poetic feeling is sought for in a return to symbolic 
language. 

Art and rule, however, long hold their own even in the 
regions of pure fancy. In the practical arts, of course, 
method and order are the last, as well as the first, conditions 
of success. In law, for instance, without a good method of 
study, no one could hope to become a sound lawyer. The 
compass of human life is too short to admit of desultory 
i*eading as a means for acquiring a solid and practical know- 
ledge of law. On the other hand, a very brief course of 
study, if properly directed, may be very well substituted 
for the authorised viginti annofum lucubrationes prescribed 
by Lord Coke as the due period of legal apprenticeship. 

The Law Digest Commission seems to have considered 
that the forthcoming digest will, to a certain extent, bring 
a knowledge of law home to the door of every man. We 
fear that this object can be but to a very slight extent 
attained. It is also doubtful whether a little law, like a 
little learning, may not be a dangerous thing for general 
and unrestricted use. However, laymen ought to be so 
well aware of this that possibly -the labours of the Com- 
mission will not diminish the number of applications for 
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profesaioaal advice in cases where there is any real legal 
difficulty. 

The design of diffusing a knowledge of law generally 
amongst the public seems, therefore, somewhat impracticable. 
But the digest, we think, will not very much diminish the 
labours even of the professional lawyer. Indeed, it may 
even increase them. Nutriment without bulk is as deleterious 
as the converse regimen. The digest, therefore, must, as to 
its more recondite principles, be itself digested by aid of the 
farrago which it is the main object of the Commission to 
expunge from the existing authorities. Were there not text- 
books on law, a digest would be a matter of the first necessity. 
As matters are, it will be for some time, in numerous 
respects, an experiment rather than a positive boon. 

Another proposition stated by the Commission is of an 
equally disputable nature. The Commission think that as 
every one is bound to obey the law, so it is the duty of the 
State to extend as widely as possible the advantages of a 
legal education. It is indeed the duty of the State to impart 
to its subjects as much information as possible of every kind. 
But this function of the State seems to some extent precluded 
by the fact that, at least as regards crimes, law being not 
more, but less, extensive than morals, the ethics of law are in 
fact comprised under that particular head of morality which 
relates to duties to one's neighbour. As no one is ignorant 
of this or indeed of any department of right and wrong, the 
moral teachings of the State are so far unnecessary. But, if 
it needs must teach moral duties, that purpose will be best 
subserved by religious instruction. 

With respect to technical law, except where it relates to 
the observance of the Lord's day, other well known customs, 
or fiscaL burdens, it can hardly be the duty of the State to 
seek to indoctrinate the general public with any knowledge 
of legal mysteries. Such paternal attention on the pai't 
of the Government might increase vastly the amount of 
litigated cases, and so operate for the berefit of the pro** 
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The Law Digest Commission. 5 

A digest of law^ however, need not be eonsidered the ne 
plus ultra of the particular jurisprudence of these realms. 
The digest may be made the basis of further reforms reach- 
ing even to principle^ and so give way to a code not tied 
down to existing rules. A digest can thus^ doubtless, be 
rendered of the utmost use to the speculative jurist in aiding 
his suggestive faculty, confining it also to the routes most 
in request, and at the same time enabling him to take a 
comprehensive survey of the province through which he is 
going to travel. It is in its relations to ulterior particular 
reforms that a digest appears to us to be chiefly valuable. 
It certainly will not much abridge professional labours for 
some time to come. 

The chief legal reforms contemplated of late years have 
been the fusion of law and equity, a general registry system 
of titles to land, and a logical digest of our whole law. The 
first of these reforms is now almost a fait accompli^ owing 
to the numerous mutual points of contact between law and 
equity under the Common Law Procedure and Chancery 
Kegulation Acts. When the legal Thespis shall have taken 
up his present fixtures in Lincoln's Inn, and exchanged a 
nomadic life for a quiet settlement upon the Thames Em- 
bankment, the consolidation of the jural elements, which 
have so long fought in blind and chaotic rage, will be very 
soon afterwards completed. That this is " a consummation 
most devoutly to be wished," few at the present day are 
disposed to question. No one is found to exclaim either 
against the necessity or utility of any kind of simplifica- 
tion of our complicated legal machine. Or if there are 
any such inveterate admirers of the legal world as it is, 
they pour forth their complacent minimum of satisfaction 
in so subdued a tone as to be undiscernible amid the 
general uproarious demand for a wholesale system of legal 
consolidation. 

The project of a public registration of landed estates 
underwent a great amount of discussion prior to its partial 
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settlement by the Land Registry Acts of 1862. The ad- 
vocates for a registration comprised three different classes of 
persons. One section of law reformers recommended a 
registration of the estate or deeds pur et simple; another 
class preferred a registration of the legal effect and incidents 
of the title ; while a more refined body of reforming jurists 
would accept only a registry confined to the registration 
of the evidence of titles. At last, the rival disputants^ 
despairing to convince one another, seemed resolved to accept 
any modicum of reform in the direction of their common 
desires. The prudence of this mutual compromise cannot be 
questioned. Improvement, even though it be short of per* 
fection, is never to be despised. Certainly, a general 
registry system would greatly tend to simplify the law, as 
it would render a mere legal estate valueless. 

Similar to the agitation (if any mere legal controversy 
deserves the name), that so long prevailed respecting a general 
registry of titles, there has been an equally important con- 
troversy as to the relative superiority of a code or digest 
of law. 

Let us carefully consider, then, what sort of consolida- 
tion is best calculated to simplify practical jurisprudence, 
and whether this concrete question can, in the case of 
voluminous laws, be resolved according to any general 
rules applicable to every condition of civil society? 

The latter question is, we think, easily answered. Law, 
like politics, is a science, but of k much more exact nature. 
The former relates to active powers or rights : the latter 
to duties or passive obedience. The degree of political 
power which may be entrusted to a nation or class in a 
low rank in the scale of civilization may be open fo some 
doubt. But no one can imagine that laws, if free from the 
taint of tyranny, cannot be as easily obeyed by the newly 
emancipated negro of South Carolina as by the lineal 
descendants of JEmilius Paulus. Indeed, the habits of 
subjection taught to the former by his servile condition 
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ought to render bia obedience to the municipal law rather 
easy than otherwise. Few, we thinks will question the 
position that^ waiving that branch of law which relates to 
political rights^ all laws^ even those which treat of personal 
privileges and domestic relationships^ are of a scientific 
nature^ and^ if found to be suited to a particular country 
may^ with equal reason, be regarded as not inapplicable to 
the circumstances of every other age or clime. 

Before considering the question of legal consolidation in 
detail^ and by the aid of the light which history affords us^ 
it is necessary to define what is meant by a code and what 
by a digest. The former of these terms is usually employed 
to designate a consolidation of the whole law, statutory^ 
common^ and judiciary^ in the shape of abstract general 
propositions — ^in short, one '* monster" Act of Parliament 
comprising the whole law of the kingdom, but expressed 
not in particular, but in general, propositions. A digest, on 
the other hand, is a consolidation of the law as it is, with- 
out a reduction of any of its particular doctrines to more 
general axioms. Until very recently indeed a digest was 
supposed to mean a consolidation of judicial decisions only, 
and even still these, it is supposed, should, in the case of a 
digest, form the nucleus round which the other legal ele- 
ments should gyrate. As each judicial decision, however, 
relates only to one or more particular points, and was not 
intended to convey any exposition of law not necessarily 
involved in the particular case, a digest of decisions 
seems ex vi termini to be little more than a collection 
of particular points, and not of abstract general rules or 
principles. 

An index of cases, if expunged of their special circum- 
stances, and arranged in a logical order, would be in the 
present plethoric state of our reports, a complete digest of 
law. If a private compiler, however, stated the substance of 
decisions in more general terms than the concrete data 
warranted, his index would cease to be regarded as an 
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proposition that case law is useful, because the oommon law, 
as reposing in the bosoms of the judges, is expounded by 
them in a flexible manner according as new cases arise. 
The fact is that case -law is chiefly valuable because, so 
far as it goes, it precludes the supposed discretion of the 
judges. It so far, therefore, resembles statute law; while 
it has, ex vi terminiy the additional advantage of being 
practical. Past decisions, however, are a very different 
thing from the power of legislating for new cases. Happily, 
no such power exists at the present day, even in equity. 
New cases can in future arise (thanks to our store of reports), 
only under new statutes or under wills of such contexture 
as cannot be exactly provided for by any system of law. 

The lay reader will, doubtless, at once presume that a 
mere digest of cases would be a very inefficacious mode of 
reforming the law, since none of its rules could be safely 
applied to a new state of facts. In practice, however, the 
supposed degree of inconvenience would rarely be felt. 
There is hardly any conceivable description of legal right or 
wrong which has not been already the subject of frequent 
adjudications. Besides, new facts do not always involve new 
principles, and thus, although two cases never occur precisely 
similar in all their circumstances, yet the practitioner, after 
reading his brief, always refers to a book of principles, or 
the reports, and not to the statute law relating to the par- 
ticular case before him. In this mode of proceeding he 
acts just like a tradesman who has a certain number of the 
usual sorts and sizes of the articles in which he deals, and so 
hopes to suit any customer. Like a good paterfamilias he 
brings forth from his treasury things new and old. The poet, 
in like manner, who delights and astonishes us with his vivid 
insight into the mainsprings of human action, is merely giving 
us a transcript of his own every-day experience. Private 
life, as well as history, repeats itself. Sic vertitur ordo. 

The maxim de minimis non curat lex applies to principles as 
well as details. Where, then, the general jural philosophy 



10 The Law Digest Commission* 

of cases is the same^ they may be regarded as specimens 
of one or more of the same ultimate rules^ and so be con- 
strued by their mutual light, A good lawyer, accordingly, 
means a good case-lawyer, and not a person who has 
mastered the contents of the statute book. That repertory 
of law, without the notes and comments of decided cases, 
would be as unlike the legal system in which we have our 
being as the acorn is to the mature oak. A knowledge of 
the letter of the statute does not imply any acquaintance 
with cases; but a knowledge of these necessarily presup- 
poses an intimate familiarity with statute law, ^^ Every 
statute hath its interpretation," was the well considered 
answer delivered by the Judges to Charles I., when con- 
sulted by him as to the probable legal effect of his assenting 
to the Petition of Right. Our law, in fact, has no existencei 
except so far as it is recognised by the judges and enforced 
by the executive. These are the conduit pipes through 
which all abstract or statutory legislation is distilled. All 
law is, therefore, in a certain sense judge-made. Judicial 
decisions are, consequently, far the most important elements 
for a digest or code. Mr. Austin's opinion to the contrary 
cannot, we think, outweigh these practical considerations. 

The acquisition of legal knowledge, or the formation 
of a legal mind, is necessarily connected with the logical 
and not the chronological relations of the different parts 
of a legal system. A law student never reads either a 
statute or a report, but Blackstone, Coke Littleton, 
Joshua Williams, or some other treatise which will present 
both the statutory dream and the judicial interpretation 
thereof in a connected way. The proper mode of re- 
forming the law, therefore, is obviously not to produce a 
digest pur et simple, but an authoritative treatise contain- 
ing both the jural abstract and the correlative concrete in 
due proportions. 

Such an eclectic combination of all the best elements of 
the different proposed systems of law reform may possibly not 
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satisfy the bulk of the contending rival schools. But, it 
must recommend itself to the instincts of a public and 
legislature not very strongly prepossessed in favour of any 
particular mode. Accordingly, the Law Digest Commis- 
sioners have advertised for and adopted specimens of the 
eclectic consolidation we have described. 

The Civil Code of New York, in like manner^ is just as 
much a digest as it is a code. A consolidation of the law 
is^ consequently^ what each of these reforms should be 
termed. The one is not a digest, the other is not a code. 
But by whatever name designated, they both tend to 
accomplish the main object of all jural reform — the sim- 
plification of the law. 

The inutility of a mere code without any elements of a 
digest may be demonstrated by the following dilemma: 
Either the code would he construed by the light of past 
judicial decisions, or it would not. In the former case, 
the labours of the jurist, instead of being abridged, would 
be increased in proportion to the vastness of the code. But 
if this was to be construed according to new principles 
of interpretation, whence could these be derived, or what 
certainty would be imparted to our legal system by such a 
consolidation. The effect of the various passages in the 
code itself would be open to doubt prior to a judicial ex- 
position of their meaning — " Every statute hath its inter- 
pretation." 

On the other hand, a mere digest without any context of 
principles would be as uriphilosophic as a collection of 
deducibles in mathematics would be without the propositions 
of Euclid upon which they were founded. An equity or 
common law index is but an accessory to certain general 
principles. A consolidation of the law, therefore, comprising 
an exposition both of principles and of their leading applica- 
tions, is the only description of legal consolidation that is 
worth the name, or that can satisfy the aspirations of the 
public. 
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The law reforms effected by that .proverbial reformer, 
Justinian, were to some extent of the composite character just 
sketched. He was not content with issuing simply a code or 
digest ; but he promulgated both, as also a brief summary of 
legal principles, together with various collections of the Imperial 
rescripts, though, unhappily, he did not weld these together. 
We thus find historical analogy as well as first principles to be 
altogether on the side of a comprehensive system of reform, 
such as the Law Digest Commissioners seem to contemplate. 

The codification of French law under the First Napoleon, 
with so few elements of a digest, was of practical use, only 
because old rules of law and of interpretation were purposely 
ignored to a great extent by the disciples of the political 
school of '89. Were the Third Napoleon now to reconstruct 
the French codes, the additions thereto would doubtless 
consist mainly of decisions passed under sections of the 
existing compilation. 

No change in the law (except perhaps the union of law 
and equity) is at present contemplated by our Commissioners. 
A very considerable proportion of the substance of their com- 
pilation will, doubtless, be a digest of judge-made rules. 
These will be connected together by a sufficient infusion of 
abstract principles ; so that we may hope to find in the result 
of their labours a work that will harmonize, as well with the 
unities of philosophic legislation, as with the equally im^ 
perious demands of public and professional convenience. 
Future technical legislation will, of course, be founded upon, 
and incorporated with, the digest thus constructed. 

One of the most important principles to be observed by 
those preparing the digest would seem to be to consolidate the 
various branches of law on the analytical, as opposed to the 
synthetical, mode. For instance, when digesting our real 
property law, the first branch of that department that should 
be surveyed and digested is the doctrine of allodium with its 
relations to tenure. The next heading should relate to estates 
in the order of their magnitude, viz., first to estates in fee 
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simple, then to estates tail, afterwards to estates of freehold 
not of inheritance, and, finally, to terms of years. This is the 
arrangement adopted by Blackstone, but which has been 
injudiciously exchanged by some subsequent writers on real 
property law for the synthetical method. Yet, it is hardly 
necessary to dwell on the bad philosophy of commencing a 
disquisition on the law of real property with an account of 
estates at sufferance, at wiU, or for years. 

Omne majus in se coniinet minus, A detailed account of 
the nature and incidents of an estate in fee will comprise 
much that can be equally predicated of estates of less 
quantity. When the writer comes to discuss the properties 
of estates of this latter sort, he need, therefore, merely refer 
to the previous rules, eliminating therefrom the incidents in- 
applicable to the estates which he is then reviewing. But, if 
he first began to treat of inferior estates, he should state much 
that would require to be almost entirely repeated in subse- 
quent chapters, or else he should adopt the novel expedient 
of referring to doctrines contained in a subsequent part of the 
compilation. 

This principle of treating of the largest estates, before 
entering upon the lesser ones, appears to be the key-note to 
a philosophic digest of the law of real property. A like 
method of proceeding from general to particular rules, and 
not € conversOy seems to be equally applicable to every other 
branch of a digest of law. Contracts, for instance, should be 
first treated of in their most abstract form, and afterwards be 
considered in their different species. Most of these, as re- 
gards the abridgment of evidence of consideration, or the like, 
merely differ from* the primary type in facilitating process. 
In short the motto, ^^ Genera first and species afterwards," 
appears to be the best, watchword for a consolidation of the law. 

With respect to the divided and mutually hostile provinces 
of law and equity, these ought to be treated of conjointly. 
This method alone can prevent the necessity of continual 
digressions and references from one to another. Such in- 
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termittent action ought not to find any favour with those 
who seek to simplify the law. 

Furthermore, if law be disposed of first, and equity then 
fills a certain portion of the digest exclusively, or rather 
professedly so, much of the equitable treatise will be unin- 
telligible without copious repetitions of legal doctrines. 
Repetition and inconvenience would thus be the results of 
a division of legal labour, not warranted by the logical 
requirements of our unhappy dual system of jurisprudence. 
Such a digest as is here described would, doubtless, be a 
tesselated structure, but its practical merits would be in direct 
proportion to the composite nature of its framework. 

As the writer of this article was a candidate for a portion 
of the Law Digest, he does not consider himself competent 
to discuss the question of the absolute or relative merits of 
the three successful aspirants, whose specimens have been 
published by the Commission. The publication of these 
portions of the Digest, however, suggests that in all cases 
of competitive examination it would be exceedingly desir- 
able that the examiners would issue after each examination 
a book, at cost-price, containing all the answers, as well of 
the rejected as of the successful candidates. This course, 
indeed, does not seem so necessary in the case of a com- 
mission comprising such an array of talent and character as 
the Law Digest Commission comprises. But, as Secretaries 
of State are not considered trustworthy in these matters, 
there is every reason for requiring that the transferees of 
their authority, the Civil Service Examiners, should be 
studiously kept untainted with any private bias by the free 
action of public opinion. No complaint has yet been made 
on this point ; nor is it likely that any unknown ground of 
complaint exists. But, alio tcmporey • aliis consulibusy the 
case might be difierent; and, though it is the province of 
a court to deem every one innocent prior to his conviction, 
it is on the other hand a postulate of law and legislation 
that even the highest star may fall. 

J. P. O'Hara. 
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THE memoir now presented to our readers contains the 
outline of the career of a distinguished judge who 
will long be remembered in the profession on account of 
his profound and accurate acquaintance with the laws of 
this country 5 and for the lucid and elaborate judgments 
that he delivered, which will ever be referred to as con- 
taining the soundest exposition, both of legal principles and 
legal practice, to which recourse can be had. Although 
only a puisne judge, his opinion on each point of impor- 
tance was always eagerly looked for, while his decisions, 
on whatever branch of law, commanded respect, and were 
received as authorities alike by his colleagues on the Bench 
and by the Bar. 

James Parke, whose father was a merchant in Liverpool, 
was born at Highfield, near that town, on the 22nd of 
March, 1782, being the youngest son and thirteenth child. 
At the age of ten he was sent to the Grammar School at 
Macclesfield, whence he proceeded, when only seventeen, 
to Trinity College, Cambridge, entering there as a pen- 
sioner in 1799. Among his colleagues there were Sir 
Frederick Pollock, who subsequently presided for many 
years over the court of which Baron Parke was one 
of the judges, and the late Mr. Justice Coltman. Mr. 
Parke soon after entering the University obtained the 
Craven Scholarship. In 1800 he was elected a scholar 
of Trinity, and in 1802 he gained Sir William Brook's 
medal for his Latin ode on Pompeii. In 1803 he gradu- 
ated, and was fifth jvrangler and senior Chancellor's medal- 
list. In 1804 he was elected to a fellowship at Trinity 
College. In 1806 he took his degree of M.A. ; and in 
1808 was made an LL.D. He was a good scholar of 
great acquirements and ability, and had ad high a feputa- 
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tion as any one in the University. At one period of his 
college life his remaining at the University appeared, 
however, very doubtful, in consequence of some unfor- 
tunate speculations, entered into by one of his brothers, 
attended by heavy losses, so that Mr. James Parke con- 
sidered he was not justified in incurring the requisite 
expenses of a college life. His friends were, however, 
very anxious that he should remain at the University, and 
Mr. Henry Goulburn, who afterwards became Chancellor 
of the Exchequer, foreseeing the talents and merits of ' the 
young studeni, very generously offered him the use of 
his purse, in order to enable him to do so. This kind 
and liberal proposal was, however, rendered imnecessary 
in consequence of the death of an uncle of Mr. James 
Parke, who left him the estate in Wensleydale, from which 
he afterwards took his title. After defraying his college 
expenses, he very nobly gave up what remained of his 
income for the support of his brothers and sisters. 

Mr. Parke subsequently removed to London, and entered as 
a student of the Inner Temple. For some years he practised 
as a pleader, and was not called to the Bar until 1813, when 
he joined the northern circuit His close attention to 
business, his profound and extensive legal knowledge, and 
his great acuteness, soon marked him out as a most 
desirable junior, in which capacity he obtained a very high 
reputation^ and was engaged in practice of an important and 
lucrative description, especially heavy mercantile cases, from 
his devotion to which he acquired that familiarity with 
maritime and mercantile law for which he was so eminently 
distinguished when on the Bench. He never, however, rose 
to be a leader, or obtained the distinction of a silk gown. 
In fact he was not great as an oratoiv and was far more 
successful as a lawyer than as an advocate. Moreover he 
was not happy in the art of examining a witness. Both as 
a counsel and as a judge he often failed in making himself 
intelligible to inferior uncultivated minds, to whom he was apt 
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to talk rather law than plain English. We have ourBelves 
remarked this both In the case of jurymen and witnesses^ 
He vras nevertheless an invaluable junior In heavy cases 
of the class alluded to ; and in arguing these in banco he 
was well qualified to act as a leader also. He was 
remarkably clear^ although occasionally too technical in 
his statements. He possessed also the power of so mar- 
shalling his facts that his narrative became both perspi- 
cuous and easy to follow; and his exposition of the law 
applicable to the case was both lucid and logical. Even 
while at the Bar he was thought to exhibit* more of the 
qualities of the judge than of the advocate^ so that he was 
careful not to overstate his own case^ and he never 
descended to the smaller arts of advocacy. With both 
the court and the juries he therefore speedily acquired 
confidence, so that when he evinced that he really was in 
earnest he obtained full credit for what he said. Declamation 
he never attempted, as quite out of his province^ nor had 
he any great command of language ; In fact, to reason 
rather than to passion he ever made his appeals. 

In November, 1828, when Mr. Parke had been fifteen 
years at the Bar and was then enjoying a very lucrative and 
extensive practice. Lord Lyndhurst, who was then Lord 
Chancellor, offered him a puisne judgeship In the Court 
of King's Bench on the resignation of Mr. Justice Hol- 
royd, who had also been formerly a distinguished pleader 
below the Bar. This offer Mr. Parke at once accepted. 
Such a selection did great credit to the Chancellor, not 
only on account of the high legal acquirements of Mr, 
Parke, but because from having taken no part in political 
matters— he never even attempted to get into Parliament — 
at a time when great excitement of this kind prevailed, 
he was appointed solely on account of these acquirements, 
and his evident fitness to adorn the Bench. He has been 
often heard to say that the life of a judge was much 
more satisfactory to him than that of a barrister. Indeed, 
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investigatiug truth suited his taste much better thaa 
arguing in favour of only one side. Some pleasantry 
was called forth by the circumstance of there being two 
judges in the same court bearing the rural name of ^^ Park," 
Mr. Justice Allan Park and Mr. Justice James Parke. 
By way of distinguishing them it was proposed to call the 
former " Green Park," and the latter ^^ St. James's Park." 

On the death of Baron Taunton in 1834, Mr. Justice 
James Parke was, however, transferred to the Court of 
Exchequer from the Court of King's Bench, and retained 
his seat as one of the Barons of that court for twenty- 
two years. He was also on this occasion sworn in as a 
member of the Privy Council. 

As we have already intimated, the judgments of Baron 
Parke, during the long period that he adorned the Bench, 
were ever regarded as models of their kind, and embraced a 
great variety of legal subjects. They were at once ample, 
clear, well reasoned, and elaborate. In one respect he was 
almost unrivalled for a full and accurate knowledge of 
decided cases, which he carefully applied to the judgments 
he delivered. In fact, we have been assured by a very high 
authority, that he considered a judgment imperfect if it did 
not refer to every case in the books that bore on the 
question. This made him, undoubtedly, a most useful judge 
in banco ; but it may be reasonably, perhaps, doubted whether 
he did not sometimes carry his fondness for cases too far. 

As a judge of assize, he was of great value from his 
extensive acquaintance with various branches of the law, 
and his ready application of his knowledge in summing up 
the cases he had to try. He was, perhaps, occasionally 
unsuccessful in making himself quite intelligible to a common 
jury, who are not unfrequently composed of a not very 
intelligent class of men. Indeed, we know that he has 
expressed regret at the number of cases tried before him 
where the verdict was wrong, which was, we suppose, 
mainly owing to this circumstance. To educated men, as- 
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for instance^ to special juries and intelligent witnesses^ all 
that he said would be perfectly intelligible ; but it is, 
doubtless, rery difficult for a mind of a very high order 
to render itself comprehensible to persons whose education 
is extremely limited. No one who has watched the trials 
on the circuit before Baron Parke will be disposed to 
accuse him of any partiality for poachers. This, however, 
was not from any sporting propensities of the learned Baron, 
but because he entertained a belief that poaching was the 
parent of many other crimes; of this, nevertheless, we are 
sure, that poachers, like criminals of every other class, met 
with the fairest and most impartial treatment when arraigned 
before him. It was remarkable, moreover, to observe the 
minute attention which he paid to every case on the cir- 
cuit, whether civil or criminal. To the Bar he was ever 
courteous, and had a perfect command of temper, while 
his great legal acquirements prevented the possibility of 
his dicta being ever questioned. 

Baron Parke was probably too matter of fact a man 
by far ever to utter a joke, whatever indulgences of this 
description the counsel engaged in the cause before him 
might be guilty of; and we never recollect hearing the 
learned judge himself attempt any frivolity of this kind. 
Even at the dinneMable, when entertaining the Bar, 
though kind and courteous, he was generally stiff and 
reserved. We well remember, however, dining with him on 
circuit on the day on which he attained his seventieth year, a 
fact which he very good-humouredly announced after dinner, 
and all, of course, cordially joined in drinking his good 
health. He was, nevertheless, too much saturated with law 
to make an agreeable general companion, and his conversa- 
tion was too much limited to legal topics to be ever amusing. 
He loved the law, and it appeared to be at once his occu- 
pation and his recreation. An anecdote, showing his delight 
for everything that belonged to his profession, and his intense 
interest in all that concerned it, was told of Baron Parke 
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l)ayiDg a visit to one of his colleagues^ a man of great 
intellectual acquirements as well as a sound lawyer, who 
was at that time very ill^ and telling him that he had 
brought him a special demurrer which had recently been 
submitted to him, which was so exquisitely drawn, that he 
felt sure it must cheer him up to read it! 

The fondness of Baron Parke for fresh air^ and his 
determination to secure a suflSciency of it for his court, 
will be in the recollection of those who have practised 
before him on circuit. Whether in winter or in summer, 
during snow or sunshine, he insisted on having all the 
windows of the court thrown open; and we recollect 
that on one occasion where this could not be effected, 
at any rate to the extent which he thought requisite, 
he ordered the sheriff's javelin men to break a suffi- 
cient number of panes to supply the court with fresh 
air. Several of the members of the circuit are said 
to have suffered severely from the draughts in which 
they were unfortunately compelled to pass the day, and 
probably jurymen fared no better. A story was indeed 
current among the Bar that this distinguished judge 
having on one occasion taken a house handsomely fur- 
nished, he issued peremptory directions to cut down at 
once every bed-post, and to burn the window curtains. 

Baron Parke was, in several respects, peculiarly tenacious 
of etiquette, and he protested vehemently against the 
irregularity, which is not unfrequently committed, even by 
members of the Bar, of prefixing the word ''Mr." to the 
title of Baron of the Exchequer, He once addressed a 
letter to the writer of these pages, pointing out the im- 
propriety of such a proceeding ; and we understand that he 
also wrote to Mr. Serjeant Cox, as editor of ** Cox's 
Criminal Law Cases," to the same effect. 

Baron Parke resigned his judgeship in the Court of 
Exchequer in 1855, to the general regret both of his col- 
leagues on the Bench and of the Bar. In order to mark 
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tbe high sense which the country entertained of his talents 
and his services, the unusual course was adopted of offering 
a peerage to a puisne judge, but which was to be limited 
to him for life only. Great opposition was, however, raised 
to this proceeding by the House of Lords, who regarded it 
as an innovation on their privileges; in consequence of 
which a peerage in the usual form, with remainder to the 
heirs male of his body, was conferred upon Baron Parke, 
by the title of Lord Wensleydale. For several years he 
attended the House of Lords during the sittings upon 
appeals, but we believe that he never took any part in its 
political debates. He also aided during the sittings of the 
Judicial Committee of the Privy Council, where his presence 
was of great value. 

For some years prior to his being ennobled, during the 
vacations, and for a large part of his time after his re3ig- 
natiou, Lord Wensleydale resided at his seat, Ampthill Park, 
in Bedfordshire, where he delighted occasionally to entertain 
some of his old colleagues and professional friends. During 
the latter years of his life, he resumed his classical studies, 
and occupied many hours of the day in reading his favourite 
Latin and Greek authors. Indeed, it is difficult to say 
whether he most enjoyed his judicial or his classical occu- 
pations. His life at Ampthill Park, which was his country 
seat for more than thirty years, was one of great and 
social enjoyment. He had a deep sense of all that was 
beautiful in nature, and the success of those whom he 
honoured and loved formed a part of the happiness of his 
life. Nearly to the last he kept up his customary round 
of visits and friendly calls among his neighbours, and con- 
tinued to take a warm interest in the welfare of the neigh- 
bourhood. To the poor in the vicinity of Ampthill Park 
he was a steady, a kind, and a generous friend. He 
also interested himself in every subject that concerned the 
weUare of the neighbourhood, and his assistance he was 
ever prompt to render to the different local institutions 
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and charities in the countjj of which he was a zealous 
supporter. He had six children^ two sons who died in their 
infancy^ and three daughters. His eldest daughter married 
Sir Matthew White Bidlej^ Bart.; his second^ the Hon. 
Charles Howard ; and his youngest^ Mr. William Lowther. 
Lord Wensleydale died at Ampthill Park on the 25th day 
of February, 1868, being then in his eighty-sixth year. As 
none of his sons survived him, his peerage became extinct 
on his death. He left however ten grandchildren, and two 
great grandchildren. 

Such was the career of this profound lawyer and dis- 
tinguished judge, but which, notwithstanding the eminence 
he attained, and the high position that he filled, was 
singularly unvaried and unexciting. In the party contests 
of the day — which were many, and keenly fought — ^he took 
no part whatever, and before the public he appeared only 
n the capacity of a lawyer. His extensive endowments^ 
although fully appreciated by the profession, were but 
little known beyond Westminster Hall. A peer of the 
realm, he was no politician, and never even opened his lips 
upon any question of this character. He lived venerated 
alike for his great attainments and his high character; 
while his sterling kindness and obliging disposition — con- 
cealed perhaps under a somewhat rigid exterior — caused his 
death to be lamented by all who enjoyed the privilege of 
his acquaintance, or who had benefited by the aid which 
he was ever ready to impart to those who sought his 
counsel. 
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Art. III.— Mr. FINLASON'S EDITION OP REEVES' 
HISTORY OF THE ENGLISH LAW. 

Reeves^ History of the English Law, from the time of the 
Romans to the end of the reign of Elizabeth, A new edition 
in three volumes^ with numerous Notes, and an Introductory 
Dissertation on the Nature and Use of Legal History y the Rise 
- and Progress of our Laws, and the influence of the Roman 
Law in the formation of our own. By W. F. Finlason, 
Esq., Barristeivat-Law. Vol. L, from the time of the 
Eomans to the end of the reign of Henry III. London 
Beeves and Turner. 1869. 

IN the absence of any better work on the subject, a care- 
fully prepared edition of '^ Beeves' History of the English 
Law " was exceedingly desirable. The necessity of treating 
law historicaUy is admitted by all who have paid any 
attention to juristical studies. It may be important for a 
thoroughly scientific knowledge of the subject that it should 
be considered in other aspects, but the historical is clearly 
primary and essential. Whatever theory of law we may 
adopt, it is impossible at the present day to overlook its 
history, the origin of its principles, their gradual develop- 
ment, and the modifications to which they have been subjected 
by varying circumstances. For those who aspire to a complete 
knowledge of the Law of England this is especially neces- 
sary. Not only do questions involving such considerations 
frequently arise in a practical form, but the nature of its 
formation renders it impossible to understand the true char- 
acter and precise application of many of its principles, 
without an acquaintance with the sources from which they 
have been derived, and the influences to which they owe 
their present position in our legal system. 

In no department of the wide field which it embraces is 
our legal literature more defective than in the historical. 
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Most English lawyers seem content to take our law as if 
it had dropped from the clouds a few centuries ago. Some 
knowledge on this matter is absolutelj essential with 
respect to certain parts of our system, but there are 
few who extend their studies beyond the meagre out- 
line of Blackstone. Nor is it easy for those who wish for 
further information to obtain it. Modern investigation has 
no doubt thrown much light on many subjects which were 
formerly obscure, and has corrected many errors which 
were at one time received. But "Reeves' History of tfie 
English Law," which was first published more than eighty 
years ago, is still the only book which professes to give a 
systematic and detailed view of the progress of our jurispru- 
dence.* In Reeves' work, however, there are two very ob- 
vious defects. In the first place, there is little or no attempt 
to account for the various changes which mark the history 
of the law of England during the period of which he treats. 
He explains what the law was at one time, and what at 
another; but the causes which led to the changes which 
took place are scarcely adverted to ; and we are presented 
with a succession of shifting scenes which give us very little 
information as to the real working of the system through 
its various metamorphoses. There is scarcely any allusion 
to the condition of society in connection with the state of 
the law at any particular period. The legal system which 
he describes seems never to touch the ordinary affairs of 
mankind, and to be entirely separated from human interests 
and necessities. 

The other great defect of Reeves' work is a want of 
accuracy. At the time indeed at which he wrote, much 
valuable information bearing on the progress of English Law 
had not been brought to light, but even in dealing with 
matters where important information was accessible to him, he 

* Lord Hale's " History of the Common Law " has very great merits, 
as Mr. Einlason has justly pointed out, but it does not profess to be 
anything more than, a general survey. 
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iwas very apl; to be perfunctory and careless. He entirely 
passes over the Roman period of our history, and in his cursory 
treatment of the Saxon period falls into innumerable errors, 
many of which he might have avoided by proper research. 
He does not seem to have been aware of the contents of 
the Mirror of Justice, and in citing Glanville, to whom he 
constantly refers in the earlier portion of his work, he 
frequently misrepresents his meaning. Throughout, indeed, 
his statements and references require verification, and, 
valuable in many respects as the work may be, it was no 
light task which the Editor undertook, when he proposed to 
present a new edition of '* Reeves' History of the English 
liaw." 

We need scarcely say that Mr. Finlason has brought great 
industry, learnings and ability to the task. His introductory 
dissertation is elaborate and profound; his notes are ample 
and numerous. Every mistake in the text is carefully noted 
and corrected, and large stores of information are poured 
forth as from a never-failing treasury. It may be questioned, 
however, whether a simpler mode of editing Reeves would 
not have been more suitable, and whether it would not have 
been well if Mr. Finlason had reserved the larger portion 
of the learning, which he has scattered about in endless notes, 
for an original work on the history of English Law. He 
has limited his ambition at present to a continuation of the 
work of Reeves from the end of the reign of Elizabeth, 
where it concludes, to the present time. But important as 
that portion of the history of our law may be, it is the 
preceding portion which especially requires further inves- 
tigation, and to the elucidation of which Mr. Finlason is, in 
our opinion, best qualified to contribute. 

A history of the law of this country ought properly to 
commence with the Roman period. There can be no doubt 
that the Roman law formed the basis of our own legal system, 
whatever additions and modifications the latter may have 
received from other sources. The precise mode in which 
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our law was derived from the Boman^ has hitherto been left 
in some obscurity^ but Mr. Finlason has brought forward 
a theory which we have no hesitation in saying is entirely 
consistent in itself, and perfectly probable with reference to 
all the facts that are known. Availing himself of the labours 
of Savigny and Guizot, he has not neglected to pursue an 
independent research into the early history of our law, and 
has arrived at certain very distinct and highly interesting 
conclusions. In some cases he may have laid more on his 
premises than they are able to bear, and may occasionally 
have pushed matters a little too far in favour of his own 
views. But we cannot seriously doubt that those views 
are substantially correct, and that fuller inquiry will only 
confirm their general soundness. We trust, therefore, that 
Mr. Finlason will continue to work the rich mine which he 
has opened. 

In all the provinces of the Empire the Boman system 
of government had been established, and its laws and 
institutions had been implanted amongst the native popu- 
lation. This, it is perfectly well known, took place in 
other countries, and it is improbable to suppose that similar 
results did not follow here. During the long period of the 
Boman occupation of Britain an amalgamation must have 
taken place between the conquerors and the conquered, 
and it can scarcely be doubted that the legal system of the 
former was deeply rooted among those subject to their sway. 
The mixed population which arose would be Boman in all 
its tendencies and ideas ; and the withdrawal of the Roman 
legionaries would make very little change in the character 
and institutions of the Bomanized Britons. With respect 
to law, indeed, the only system to which they could have 
recourse was the Boman ; and it may be, therefore, safely 
assmned that, up to the time of the Saxon invasion, the laws 
and institutions of the Empire were retained through all 
that portion of the island which had been subject to the 
Boman sway. Of this, however, there is positive evidence 
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in the body of laws compiled by Howell Dhu in Wales, in 
the tenth century, which is clearly founded on the Soman 
system and must be taken to represent the laws which 
prevailed in Britain during the period between the departure 
oi the Koman legionaries and the Saxon invasion. 

The Saxon invasion itself was a slow and gradual process, 
extending over some centuries, and accompanied by a gradual 
fusion of the conquering and conquered races, and of their 
respective laws and customs. The adoption of the laws 
and institutions of the Eomanized Britons by the Saxons 
necessarily arose from the circumstance^ that the latter had 
no laws and institutions of their own, fitted for a settled 
condition of society. The Saxon conquest of this country 
did not result in the extermination or expulsion of the 
natives, but in making them tributaries, without destroying 
the social system which had been long established. The 
laws suitable to this system were of course allowed to remain, 
and thus a very large portion of the Eoman law, as it existed 
in Western Europe under the empire, was recognised by the 
Saxons, and incorporated into the general body of their laws. 
Mr. Finlason has endeavoured to point out those parts of 
our law which are of Boman origin, however subsequently 
modified some of them may have been; and these com- 
prehend the whole of our municipal system, our manorial 
system, the rules of inheritance, our civil procedure, and the 
whole substance of our law, so far as it relates to civil matters. 
It is true that there are scarcely any allusions to all these 
matters in the written laws of the Saxons, but these written 
laws only represented that portion of their law which was 
of their own growth, and did not relate to that much more 
important portion which was unwritten, and was embodied 
in customs and traditions. 

It was this part of the Saxon laws, together with the 
system, of free popular tribunals, to which the people clung 
so closely after the Norman conquest. The Saxon laws 
were repeatedly confirmed by charter, and remained the 
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basis of the law of England. But the jurisdiction of the 
popular assemblies was gradually superseded. It was im- 
possible with a variety of local tribunals^ constituted as 
the County Courts were, that justice could be administered 
in a regular and uniform manner. The curia regis does not 
appear to have had any original jurisdiction, but was rather 
a council in which the king sat to hear complaints of the 
administration of justice. The course at first adopted was, 
when occasion required, to send down kind's justices into the 
counties, which ultimately led to the institution, in the reign 
of Henry I., of itinerant justices, and afterwards to the 
establishment of the courts at Westminster. The object of 
all this was to give certainty and uniformity to the law, and 
this could only be done by men who had some knowledge 
of the Roman law, as from no other source could the requisite 
qualifications bis derived. Accordingly the ^^ Treatise of 
Bracton," which was written in the reign of Henry III., 
shows how large a portion of the English law had been 
derived from the Roman. The whole character of the work 
proves its author to have been one whose mind had been 
thoroughly disciplined by the study of the Roman law, as 
evinced by his attention to the great principle of the Roman 
system of separating fact from law, and reducing the ques- 
tion for decision to a few points. Of the influence of 
Bracton in forming our own legal system, and giving it 
accuracy and logical symmetry, there can be no question. 

Speaking of this important stage in the history of English 
Law, Mr. Finlason expresses himself as follows, in his intro- 
ductory dissertation : — 

*' Arrived at this great era in our legal history, and at the era of 
the great reign of Edward I., which marks a still greater, it is 
natural to take at such a standing point a retrospective view of our 
progrusi ; and it is impossible not to be struck at this era with the 
ftict that the main and distinctive features of the Saxon and 
Nonnau systems bad already died out, or were declining and 
becoming obsolete, while all that was of Roman character or origin 
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Burvived and endured. Trial bj ordeal was gone ; the turbulent 
county court, as a tribunal, was superseded ; and trial by battle was 
disappearing; but the Roman systems of law and justice were 
established. The best and most practical test of the Roman origin 
of our institutions, or how much we owe comparatively to Roman as 
compared with Norman or Saxon laws, is this ; to see what are the 
institutions, either undoubtedly Saxon or undoubtedly Roman, which 
remain to this day. The institutions undoubtedly Roman— -municipal 
and other corporations, certainly manors, and probably hundreds 
and counties ; a regular judicature, and regular judicial tribunals, 
with skilled judges for the law, and juries or sworn judges— ^'t<cftce« 
facti — for the matters of fact ; all these, and more, were Roman 
institutions, and they remain. The institutions undoubtedly Saxon 
had gone, although the Saxon spirit which had been embodied in 
the old turbulent popular assemblies still survived, infused into 
Roman institutions, and inspiring them with fresh vigour. So of 
the Normans : all that was distinctive in their system, which seems 
reduced to trial by battle— since all the rest was derived from the 
Roman system — was already disappearing, and was doomed to vanish 
away, although it is true that the principle of the supremacy of 
royal authority was developed and applied by them, and formed a 
solid basis for all the improvements in our law which were after- 
wards obtained. But this was a slow and gradual progression. So 
far as our law, however, in any material degree was altered after the 
Conquest, it was without any sudden change ; and it was gradually 
and insensibly, and almost unobservedly, and chiefly by means of 
legal decisions, developing the principles of law, which was indeed 
the custom of the nation." — Vol. 1., p. xciii. 

The above extract may be considered as a summary of 
the views brought forward by Mr. Finlason in his introductory 
dissertation and in his notes to Reeves. There can be no 
doubt that he has not unduly magnified the influence of the 
Roman law in the formation of our own in its earlier stages. 
After the reign of Edward I., however, that influence 
declined. The law of England had then become a tolerably 
complete and consistent system, and prejudices began to 
arise in the minds of Englishmen against the Roman law 
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as the instrament of civil and ecclesiastical despotism. We 
may have lost something on account of these prejudices^ but 
it is impossible to say that on the whole we have not gained. 
Mr. Finlason's sympathies are with the Romans^ rather 
than with the Saxons or Normans. With all admiration, 
however, for the Soman law, we must take the liberty of 
questioning whether^ if that system had been more closely 
adhered to, our constitutional liberties would ever have been 
developed in' the manner they have been. The jealousy 
entertained by English lawyers of the Koman system may 
have arisen from prejudice, but the prejudice sprang from a 
regard for constitutional liberty and the rights of Englishmen, 
and if the feeling thus produced had been less fixed and 
uncompromising, English freedom might not have fared so 
well as it did. When, at a later period, all danger from 
this source had passed away, full justice was done by English 
lawyers to the Roman law, and from the time of Lord 
Holt to the present day there has been no indisposition on 
the part of our judges to borrow light from that system 
whenever it was available. 

The misfortune is however that the accessions to our 
law from the Boman in modem times have been merely 
casual and occasional. The Eoman law was not studied 
systematically by the equity or common law lawyers of Eng- 
land, and they have failed therefore to obtain from it all the 
aids which it might have supplied in the development and 
consolidation of our own. It cannot be doubted that the 
law of England has lost much in scientific accuracy and 
comprehensiveness from this - cause. The great object 
ought now to be to combine the elasticity and practical 
character of the common law with the method and pre- 
cision of the Koman. Of late years a new stimulus has 
been given to the study of the latter both at the Universi- 
ties and the Inns of Court, and it is certainly to be hoped 
that what has been so well begun will be carried still 
further, and will in the end produce sensible efiects on 
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English jurisprudence. Meanwhile it is well to have 
pointed out, as has been so ablj done by Mr. Finlason, the 
influence exercised by the Roman law on our own in its 
inception and early progress. We do not care to criticbe 
the views which he has stated on particular questions, 
because we are convinced that his general theory is sound, 
and will be fully sanctioned in all its leading features on 
further investigation. He must, at any rate, be allowed 
the credit of having propounded a reasonable and coU"* 
sistent view on the influence of the Roman law in the 
formation of our own, in place of the conventional and un- 
satisfactory notions on this subject which have hitherto 
prevailed. 



Art. IV.— an OLD CIRCUIT LEADER. 

TT is difficult to believe how short-lived is the fame of 
a favourite barrister on circuit. Such a man usually 
attains early the summit of success, and during a brilliant 
career is vastly esteemed, and admired, and courted, not 
only by the counsel and attorneys, and by the magistrates 
and country gentlemen, and other residents in the different 
counties which form his circuit, but also by such of their 
wives and daughters as have had the good fortune to 
obtain admission into the Assize Courts, and have there 
been delighted by the wit and eloquence of the favourite 
"counsellor." Such a man, within the limits of his circuit, 
is as famous as a man can well be. 

But should it happen that he never attained a judge- 
ship or other signal official dignity, but "died a Nisi Prius 
leader," it is marvellous how rapidly and completely the 
recollection of him fades from the memory of the public, 
and how soon his name is utterly forgotten, even in the 
fields of his former glory. 
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Probably there are not many men now surviving who 
are familiar with the name of John Jones^ of Ystrad. But 
half a century has not elapsed since his name was univer- 
sally renowned in the principality of Wales, as the idol of 
his countrymen and the irresistible leader of the old Car- 
marthen Circuit. The Circuit itself^ though only abolished 
in 1830, has so nearly fallen into oblivion that it may be 
expedient to make some mention of it before introducing 
its hero. 

It was formed of the three Welsh counties of Carmarthen, 
Cardigan, and Pembroke, and the judges of it had exdusiye 
jurisdiction in all matters both of law and equity arising 
within those counties. It was usually arranged that the Car- 
marthen Circuit should not begin till the Oxford had nearly- 
closed ; and thus the Oxford Circuit men were enabled to 
join it. The old Brecon circuit stood on a similar footing, 
being held before its own Judges for the counties of Brecon, 
Glamorgan, and Radnor. It was the etiquette of the Bar 
that silk gowns should not go the Welsh circuits. Neverthe- 
less a very eminent set of counsel used to frequent them. 
On the Carmarthen Circuit Serjeant Williams was the leader 
for many years. He was followed by Taunton, afterwards 
a Judge of the Court of Queen's Bench, and Oldnall Russell, 
afterwards Chief Justice of Bengal. On the Brecon Circuit, 
Knight Bruce, afterwards Lord Justice, and Maule, afterwards 
a Judge of the Common Pleas, were well known for many 
years. The judges of the old Carmarthen for nearly a quarter 
of a century were Seqeant Heywood and Mr. Balguy. 
They were highly respectable gentlemen, and not without 
a considerable reputation as lawyers. But they each had 
the misfortune to be lame, so that, in the lapse of years, 
the inhabitants got to consider lameness as necessarily 
incidental to the judicial office, and when at length, on the 
deaths of these Judges they were succeeded by Mr. N. Clarke, 
who held the office provisionally during the interval between 
their decease and the abolition of the Welsh Judicature, a 
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native of Carmarthen was overheard inquiring of a friend 
-whether he had seen the new Judge, and he added, *' God 
bless me, he can walk as well as you or I." 

The Chief Justice of the Brecon Circuit, for many years, 
vraa Mr. Nolan, the King's Counsel, who was eminent for 
having written a treatise on the Poor Laws, which was, 
for many years, the standard work on that subject. He 
dined, during one of his circuits, with Lord Bute, who 
at the time was entertaining the Duke of Gloucester at 
Cardiff Castle; His Royal Highness, on learning that the 
Chief Justice was expected as a guest at dinner, expressed 
a wish to Lord Bute that he would give him some informa- 
tion about the Judge that he might have something to say 
to him. Lord Bute said that he knew nothing about Chief 
Justice Nolan, except that he was the author of a work 
on the Poor Laws. Accordingly when the Judge was 
presented to His Eoyal Highness, the Duke said, with an 
affable smile, ^^ Oh I my lord, although I have never yet 
made your acquaintance, I know you well by your valuable 
book on the poor, and a very charming book it is." 

To return to John Jones, the renowned leader of the " Old 
Carmarthen." He was born at Carmarthen in the year 1777, 
and very well born both on his father's and his mother's side. 
He was the only son of Mr. Thomas Jones of Carmarthen, 
who died in the year 1790, leaving a considerable landed 
estate to his son, and having appointed for his guardian, 
his kinsman, Mr. Serjeant Williams, who afterwards became 
celebrated as the editor of Saunder'^s Reports, 

Mr. Serjeant Williams was desirous that his ward should 
have |i first-rate education, and accordingly John Jones was 
sent to Eton where he remained for some years, and thence he 
was transferred to Christ Church, Oxford. After quitting 
Christ Church he proceeded to the Inner Temple, and com- 
menced the study of the law, and shortly after became the 
pupil of his guardian. But there is reason to believe that 
he was not a very diligent student of the law. For his 
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cheerful temper and keen enjoyment of Intellectual amuse- 
ments rather led him to the course of life pursued by the 
Templars in the days of Addison, and he perhaps somewhat 
answered the description of a " gentleman of wit and pleasure 
about town." 

In 1805, having been called to the Bar, he joined the 
Oxford Circuit in conjunction with the " Old Carmarthen." 
As to the Oxford Circuit he neither had, nor desired to have, 
any business on it. His easy fortune at that time required 
no addition. But he went regularly to most of the assize 
towns, enjoying the diversions incidental to a life on circuit, 
and the society of the agreeable and well-educated companions 
whom he met with there. 

On the Oxford Circuit of that day there was a class of 
men, which it is to be feared has now ceased to exist, who, 
like himself, were in opulent circumstances, and went the 
circuit with no wish to share the emoluments, but merely 
for its amusements and the pleasant society it afforded. To 
this class, in John Jones' time, belonged Sir Charles Saxton^ 
Mr. Thomson of Paper Buildings — whose valuable library, 
enriched by his erudite and accomplished annotations in the 
margin of his favourite authors, was unfortunately burnt 
in the fire which commenced in Mr. (afterwards Judge) 
Maule's chambers. Another member of the same class 
was Mr. Garland, who used to drive round the circuit 
in a well-appointed curricle. Those were pleasant days, 
and John Jones in after years used to narrate very 
agreeably his recollections of them. But with respect to 
the " Old Carmarthen," his course was very different. By 
reason of his family connections he very soon got into 
business on that circuit, and applied himself to it in earnest. 
His talents were here speedily recognized, and he continued 
to rise rapidly till he became in extent of business one of 
the leaders of the circuit, brilliantly maintaining his position 
against Taunton and Oldnall Russell in many a hard fought 
contest. He was not a very learned man, but he had a legal 
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capacity which enabled him to act with surprising readiness 
and tact on the suggestions of his juniors, or those he found 
on his briefs. Again, he was no rhetorician, but he spoke 
with ease and fluency — and he had the qualities of sagacity, 
sound judgment, quickness and dexterity in handling a cause 
in the highest degree. Add to this that his self-possession 
and presence of mind never failed him, that he had great 
powers of ridicule and sarcasm, and an unerring knowledge 
of the temper and tastes of a Welsh jury. No one will be 
surprised to hear that a man so qualified became as powerful 
an advocate as ever practised at the Bar. Besides all these 
•professional advantages, he was in his private capacity the 
darling of his countrymen; and he was also an especial 
favourite of the Judges of the circuit, whom he won not only 
by his frank and pleasant modes of conducting the business, 
but by the admirable dinners and very choice wines with 
which he regaled them and the principal members of the 
Bar on every assize Sunday at Ystrad, his seat in the 
neighbourhood of Carmarthen. He continued on the circuit 
till. Serjeant Hey wood and Mr. Balguy had been removed 
from it by death. As we have stated, they were succeeded 
jpro tempore by the well known Queen's Counsel, Mr, Nathaniel 
Clarke, who was, he said, quite astonished by John Jones's 
ability as counsel, and added that he believed Erskine him- 
self did not conduct a cause more winningly. 

After this description of the man and his powers, the 
reader will better understand a current tradition that on 
some occasions, after one of John Jones' felicitous replies, 
the jury, as soon as the Judge's summing up had closed, 
without waiting for the officer to take their verdict, would 
call out, "My lord, we are all for John Jones, with 
costs.^^ 

The mention of Ystrad leads at once to recollections 
of that beloved abode and its pleasant hospitalities. No 
house in the principality entertained more frequent guests, 
and it may be confidently said, that no guest ever left 

D 2 



36 An Old Circuit Leader. 

without feeling that he had had a most agreeable visit, 
and had found his host one of the pleasantest of men* Of 
him it might be truly said : — 

'' A merrier man, 
Within the limit of becoming mii*th, 
I never spent on hour's talk withal." 

In an able article in the Carmarthen Journal, published 
the day after his death, it was observed — 

<' In his private and public capacity he had few equals, and 
by his talents and public services he acquired a high reputation, 
and wielded a personal influence greater than any man in this 
or the neighbouring counties — probably the greatest influence of 
uny private gentleman in the principality." 

On the abolition of the Welsh Judicature Mr. Jones 
etired from the Bar, but his talents were not lost to the 
community, for he continued to discharge with great ability 
the duties of Chairman of the Carmarthenshire Quarter 
Sessions to the time of his death. The magistrates 
of the county and the profession testified their high 
sense of his services in this capacity by presenting him 
with a service of plate, on which they recorded their 
sense of his judicial services. 

John Jones was for many years in Parliament and was 
engaged in many arduous struggles to gain that object. 
In 1818 he unsuccessfully contested the borough of Car- 
marthen, but was returned for the borough in the next 
year ; and after some other contests he was returned member 
for the county of Carmarthen in 1837, and retained that seat 
till his death. 

In politics John Jones was the intimate and atti^ched 
friend of Sir Robert Peel, and, generally speaking, 
adopted his line of policy. Accordingly, when Sir Robert, 
in the year 1829, to the great and bitter indignation of 
hii party, abandoned the anti-catholic principles which 
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he had so often and so solemnly professed^ and in con- 
junction with the Duke of Wellington * brought forward, 
and carried, the great Act of Parliament for the Relief of 
Koman Catholics, Mr. Jones was persuaded, not a little 
against his own inclinations, to follow Sir Bobert Peel in 
his tergiversation. His conduct in this respect was most 
disastrous to his own private fortunes. In South Wales 
there were scarcely any Boman Catholics, but there 
were a great number of persons bitterly and obsti* 
nately opposed to their relief. Amongst them was Mrs« 
Jones, of Tyglin, the daughter of his great uncle Mr. 
Jones, the proprietor of the estate. By his will he 
bequeathed it to his daughter in such terms as were 
decided by the Court of King's Bench to amount to a gift 
of an estate-tail, with remainder, '*to my nephew, John 
Jones, now at Eton School." His daughter, on hearing that 
her cousin had been persuaded to give his vote in the House 
of Commons in favour of Boman CathoUc relief, fell into 
a frenzy of passion, and vowed most solemnly that, if 
she could prevent it, not an acre of . the Tyglin Estate 
should ever go to John Jones. And she immediately sent 
for her solicitor, and instructed him if possible to cut off 
the entail which had been made in his favour. This 
was done, and unfortunately for Mr, Jones, too well done, 
for the Court of Queen's Bench, in a law-suit which took 
place after her death, between John Jones and a stranger 
to whom she had bequeathed the estate, decided after solemn 
argument that she had the power to cut off the entail and 
to deprive Mr. Jones of the estate in favour of her own 
devisee — and thus, by this calamitous vote, Mr. Jones was 
deprived of an estate with a rental of at least £3,000 
a-year. 

Mr. Jones died in the year 1842. His funeral was 
attended by an immense concourse of mourners of every 
class. All the shops of the town of Carmarthen were closed, 
business was entirely suspended, and everything was done by 
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the inhabitants to manifest the depth and sincerity of their 
regret. But eminent and beloved as he was, he has already- 
ceased to form a topic for public conversation. There are 
still some few who like to talk over the days that are gone 
by, and to recount his popularity and his triumphs at the 
Bar and on the hustings. But considering that a quarter of 
a century has scarcely elapsed since his death it is surprising, 
and somewhat melancholy, that so few tongues continue 
to speak of the once famous John Jones, of Ystrad, 



Art. v.— some CONSIDERATIONS ON THE 
ESTBIATES FOR LAW OFFICES. 

THE estimates for the year 1869 exhibit the following 
item. For maintenance of the public oflSces (Civil 
Service) 15,230,479/. There are many departments, large 
and small, comprehended within this vast expenditure ; but 
it may surprise many persons to find that under the head of 
"Law and Justice " alone no less a sum than 3,581,6867. is 
accounted for. It is no less observable that the outlay 
on "Law and Justice" is increasing year by year, and is 
likely to increase. 

If the present Government stands pledged to anything 
beyond the disestablishment and disendowment of the Irish 
Church, it is to strict economy in the public expenditure ; 
and it is not unreasonable to conclude that having com- 
menced with a substantial reduction in the estimates for 
warlike purposes both by sea , and land. Her Majesty's 
ministers may at no distant time consider what retrench- 
ments are feasible in the numerous departments connected 
with the Law. There are some facts which seem to show 
that there is considerable room for retrenchment, that many 
existing but nearly useless oflSces might be abolished, and 



Considerations on the Estimates for Law Offices. 39 

that most of the legal departments might be placed on 
a more efficient as well as a less expensive footing. 

Firsts there is the fact that when any successful advocate 
is appointed to an exalted office in the Law, the inquiry as 
to the amount of what is called the ^^ patronage" at his 
disposal becomes a material one. There is anxious questioning 
amongst his junior relatives and friends, and their intimates, 
as to the number and value of the places to be now, or at 
some future time, disposed of, and as to the chances and 
probabilities of their soon becoming vacant. Many an eminent 
lawyer has accepted promotion hardly less for the sake of 
the patronage, than for the actual salary connected with it. In 
many instances the places at his disposal may, according to 
usage, be conferred on those who would otherwise expect 
considerable pecuniary assistance from him ; and in such case 
the annual value of the appointments in question may fairly 
be regarded in the light of virtual augmentations of his own 
income — and they are so regarded. We know of an instance 
where a judge appointed as his secretary, to be paid an annual 
salary out of public money, a gentleman who owed hiTn a 
considerable sum, and had no prospect of ever paying 
it. Part of the arrangement was that the debt should 
be paid by instalments; and to our certain knowledge the 
greater part, if not the whole, was by degrees repaid out of 
the emoluments of the office so conferred. It is almost need- 
less to add that the appointment involved but nominal duty, 
and rare attendances at court. If there had been real duty 
attached to such an office, it is hard to imagine that the 
patron should seriously expect the zealous and attentive dis- 
charge* of that duty ; and still harder to imagine a broken- 
down country gentleman working steadily and attentively at 
a new occupation conferred on him expressly that he might 
hand over a large proportion of its emoluments to his learned 
and prudent patron. Again, we know of an arrangement 
between a former law officer of the Crown and a judicial 
functionary that on the retirement of the latter, and as 
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consideration for such retirement, his son should be appointed 
to an office which the former had the power of disposing of. 
It made the matter worse that the gentleman so appointed 
already held a lucrative public employment which called for 
the exercise of all his intellectual powers, and further that 
for the second office into which he was so strangely " pitch- 
forked *' the pluralist was utterly unfitted in every way. 

Not to multiply examples, many of which are at once 
forthcoming, the fair conclusion seems to be that round 
many, if not all, of the judicial and other high offices con- 
nected with the administration of justice, there cluster secre- 
taryships, registrarships, and other appointments, many of which 
by custom are looked upon as methods of providing for depen- 
dants who may or may not be qualified for the public service, 
and whose qualifications enter but slightly into the matter. 
Where the office is a necessary and useful one, and the can- 
didate is fit for it, and willing faithfully to discharge its 
duties, there can of course be small objection to the nomi- 
nation of a son or a nephew. Nor would it be reasonable 
to expect that persons in high positions should exclude fit 
candidates simply because the relationship exists. We «ven 
go so far as to admit that an eminent living judge might be, 
and possibly was, justified in appointing his son, who had 
lately been an officer of dragoons, to an office requiring little 
or no legal knowledge. We simply enter a protest against 
the maintenance of unnecessary officers at the public ex- 
pense for the chief if not the sole purpose of keeping up 
the accustomed amount of "patronage" enjoyed by legal 
dignitaries. 

Another mode by which the public purse suffisrs very 
considerably without any commensurate advantage to the 
administration of justice, is the reconstruction of legal depart- 
ments. It is by no means unusual for some change to be 
made in the law which is supposed to involve a change in 
the officers to whom its working is to be entrusted. Ingeni- 
ous reasons are given for not again employing the old hands. 
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^' A new system requires new men to carry it out>" is a 
common aphorism on such occasions. The consequence is 
that few important law reforms are effected without a 
pensioning-off of several men who are perfectly well able to 
continue in the public service^ and without the importation 
into the reformed l^gal department of a new set of claimants 
on the public purse. By this means the patronage of those 
who have the appointments to confer is largely increased^ 
and the country (often without knowing anything about the 
matter) pays in effect twice over for the service which it 
receives. It will be found that in many of these cases the 
officer who is pensioned off differs in title^ and not in much 
besides^ from his successor. The Bill provides e.g. that 
there shall be so many " registrars," the existing "secretaries" 
are therefore shelved, although quite competent to dis- 
chai^e the duty. Of this manipulation there have been some 
notable examples in Ireland. The Emerald Isle is conve- 
niently far removed from the ken of Parliament, and from 
the criticism of an efficient and disinterested public press, 
f^thfully representing and leading a healthy public opinion^- 
hence there are on the whole, perhaps, better opportunities 
for the abuse of patronage. 

It will hardly be considered a digression if we bestow 
some brief attention on the Irish Courts of Justice, not only 
for the reason alluded to, but for other reasons. Little 
comparatively is known about the actual state of the Irish 
courts, except to persons who are for the most part disinclined 
to lessen the field of patronage, by communicating their know- 
ledge. Take the Bar of Ireland. It consists of about 400 men, 
learned, acute, and, in the full sense of the word, able. Nearly 
all of them have enjoyed — had the advantages of university 
training, undoubtedly a much larger proportion of them than 
the Bar of England exhibits. They practice in a country 
which, compared with England, may be called a poor country ; 
and from fifteen to twenty only out of the number can at any 
one time make a considerable income, while only one, or, at the 
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utmost, two, barristers are in such a position that to be raised 
to the Bench would to them be equivalent to a diminution oi 
income. In this state of things the maintenance of judgeships 
becomes a matter of great importance, and more especially as the 
pecuniary results of a promotion of a leader from the ranks 
of the Bar are at once sensibly apparent to a considerable 
number of his brethren. The minor appointments, such as 
county judgeships, registrarships, &c., to which barristers 
are appointed, are also valued highly by a profession in which 
only one or two men can accumulate a fortune at any given 
time, and in which professional remuneration is for all limited 
by the resources of the country and the frequent impecunionty 
of the clients. Now, the consequence is that no Irish 
practitioner will be found to admit that there are such 
things as half -employed judges, and nearly unemployed 
officials. It is considered in Dublin that large staffs are 
usual and proper and beneficial to the country; and any 
attempt to reduce them is very certain to be looked on as 
an insidious step towards the centralization of law at 
Westminster or elsewhere. 

Very instructive is the history of the Royal Commission 
of Inquiry into the Courts of Justice, the two blue books 
produced by which may have been glanced at by many of 
our readers. The Marquis of Clanricarde, who seems to 
have a natural vocation for overhauling legal anomalies, 
seriously drew the attention of the peers some six years 
since to the legal condition of Ireland. He showed that the 
business transacted there amounted to no more than one- 
sixth of the business transacted in the English Courts of 
Justice, yet that there were actually more judges in Ireland 
than in England. His statement was so fuU, so clear, and 
so amply supported by statistical returns, that the Government 
of the day appointed Eoyal Commissioners to investigate the 
matter, and to consider how far the legal systems of the 
two countries might be assimilated. The grave mistake was 
made of appointing legal men as commissioners, instead of 
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leavening the inquiry by a large admixture of the non-legal 
or common-sense element. A few such men aa the late 
Sir J. Graham upon \\j and the inyestigation might have 
borne very good fruity and the ponderous blue books might 
have possessed a permanent value. But who were the actual 
inquirers into the state of the courts — the Commisaioners 
most punctual in attending, and least diverted by other 
duties from the full consideration of the inquiry entrusted 
to them ? They were eminent lawyers, who were attaining 
the sununit of the wheel of promotion, whose feet had reached 
almost to the topmost rung of the legal ladder, who were, 
in fact, waiting for the very next vacancies on that Bench 
which, if Lord Clanricarde's case was established, had already 
too many occupants. It would be wrong to insinuate that 
personal ambition warped the judgment of any of the 
Conmiissioners of Inquiry, but it is affectation to deny that 
they were not likely to recommend the abolition of judgeships. 
In point of fact they recommended no change as regards 
the Common Law Bench, but some improvements in the 
machinery of the offices of the courts. Their more important 
recommendations had reference to the Irish Court of 
Chancery, 

The Commissioners recommended the abolition of the offices 
of the Masters in Chancery, the reason for this being doubt- 
less that that office has long been abolished in England. 
They obtained, indeed, opinions from many members of the 
Bar very competent to discuss the practice of the court. 
But they did not make inquiry, nor could counsel practising 
in equity have aided them much in an inquiry, as to the 
actual working of the English system in chambers and before 
chief clerks. And many persons believed then, and still 
believe, that Masters, or inferior judges, moderately remu- 
nerated, sitting in the presence of the Bar, and with ample 
jurisdiction in such ordinary suits as have been once sent 
before them, on the whole constitute far better and cheaper 
tribunals for administering equity than can be found in 
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England. However^ the idea of assimilation with English 
practice prevailed^ and it was resolved to abolish the Masters, 
excepting one to be exclusively charged with the manage- 
ment of receivers and the auditing of accounts. In lieu of 
the Masters, something had to be found. There was a Lord 
Chancellor, a Lord Justice of Appeal in Chancery, and a 
Master of the Bolls. If the Commissioners had been bent 
on economy, they would have allotted the work to be done 
amongst these three judges. The fact that the Chancery 
appeals averaged about fiftyj only in the year was con- 
clusive as to the ability of two of these judges to dispose of 
far more business than ever came before them. But there were 
Vice-Ohancellors in. England, and therefore ** justice to 
Ireland " required the appointment of a Vice-Chancellor. It 
was not recommended that any one of the Masters should 
be appointed Vice-Chancellor. The chief recommendations 
of the Commissioners were embodied in a Bill which, 
after much contest and many delays, became law in 1867. 
The Equity Courts of Ireland may now therefore be regarded 
as completely constituted, at least for another generation; 
and they certainly allow to each learned judge a very ample 
margin of time for recreation. The Equity judges in Ireland, 
excluding the Masters in Chancery (who are now winding-up 
their old business), are as follows — (1) A Lord Chancellor,* 
whose work in court, always very moderate in amount, is nearly 
optional, as he has the power, frequently exercised, of sending 
the causes for hearing before his suffragans. He has, how- 
ever, a small amount of work in his jurisdiction of Lunacy, 
and for some days in each Term sits with the Lord Justice to 
hear appeals. (2) A Lord Justice of Appeal. The appeals as 

* The English Lord Chancellor's remuneration is fixed thus— As 
Chief Judge m Chancery, 6,000L ; as Speaker of the Lords, 4,000?. ; total, 
10,0002. The Irish Chancellor has no political duties, and the Bight 
Hon. M. Brady, who for so many years filled the office, was believed to 
be guiltless of interference in public matters or in law reforms, 
^though most admirably discharging his judicial duties. It seems 
- nge that the salary of the Irish Chancellor should be fixed at 8,0002. 
annum. 
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before stated numbered about fifty in the courae of the whole 
year; this number has increased somewhat since the advent of 
liord Justice Christian, whose rare mastery of equity jurispru- 
dence^ by giving to that court the character of a '' strong " one, 
has tended to encourage appeals in equity and bankruptcy. 
Were it not that the post is thus exceptionally filled just now, 
we might well ask whether it could not be dispensed with, 
the appeals being heard by an Appeal Court, consisting of 
the Lord Chancellor, and one other equity judge, or an 
ex-Chancellor.* (3 and 4) Master of the Bolls and Vice- 
chancellor, whose orders are now worked out with chief 
clerks in chambers, under the recent Act. (5 and 6) Two 
judges of the Landed Estates Court, which is a Court of 
Equity, and transacts the business arising out of sales of 
estates, and vendor and purchaser cases, business which 
would in England come before a judge in equity. Many 
practical men are of opinion that an additional Yice-Chan- 
cellor might with advantage be substituted for the Landed 
Estates Court, adding, however, full powers as to granting 
Parliamentary or indefeasible titles — a benefit which, having 
been so long enjoyed by the public, would not be readily 
given up. 

To complete this summary of the Irish judicial system, it 
is only necessary to mention the Court of Probate, exactly 
modelled on that in England; the Bankruptcy Court with 
its two judges ; and last, and least, the Admiralty Court. Of 
these it need only be said that they are also in excess of the 
requirements of the country. One judge in bankruptcy 
would suffice ; and the very slight business of the Admiralty 
Court ought to have been attached to one of the Common 



• The last word brings to mind the profitless arrangement, so far as 
the public is concerned, made with every Irish ex- Chancellor. There 
are now three of them, drawing large pensions, but presenting a remark- 
able contrast to their brethren in England. An English cx-Chanccllor 
as a rule renders very important services to the State, in the capacity 
of a " law lord." Clearly an arrangement ought to be made under 
which the Irish ex- Chancellor should assist in Appellate business. 
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Law Courts, the sittings of which would not, thereby, have 
been perceptibly prolonged. 

The result of this very elaborate and costly inquiry has 
been, therefore, to assimilate the Irish equity practice to that 
established in England^ without any proof that the former 
was not the better system of the two. Further, to leave the 
common law and all the other courts substantially as they 
were. Perhaps *^ assimilation " may be carried too far, and in 
wrong directions. In Ireland all this movement for law 
reform and assimilation of practice has so far undoubtedly 
tended towards the multiplication of places and pensions, and 
therefore towards the increase of that vast annual expendi- 
ture of which the tax-payer complains. 

Were a determined minister of the Childers stamp (not 
being a lawyer), to investigate the expenditure upon law and 
justice, he would soon be able to put his finger on the un- 
necessary officials, great and small. But without the 
long- talked of minister of justice, there seems little chance 
of any effectual step being taken towards retrenchment. 
Such a minister, if he could be procured, would take care 
that in any change of system the existing materials should 
be utilised; he would also check the extravagance of the 
eminent persons who think their dignity increased by, if 
not dependent on, the niunber of their official satellites. 

In England the large clusters of masters, associates, secre- 
taries, marshals, and assize clerks would at once attract his 
eye ; and he would not be long before directing his gaze across 
the Channel, where the peculiarities of the Irish legal system 
would offer further scope for financial reform. Contrast the 
County Courts of the two countries for example. In England 
the judges of those courts are fully employed, except in 
a few small agricultural counties. In Ireland those courts 
sit not once a month, but once a quarter only, and in very 
many instances the circuit is completed within a few days. 
Hence it follows that it would be quite practicable to reduce 
the number of the county judges by one half, allotting to 
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each two counties instead of one. Again, as legal business 
is rarely found to continue in steady flow, but rather is apt, 
like the mountain stream, to be full at one time and empty 
at another, and not unfrequently to vary its course, and 
alter its channel, a department of justice would take each 
opportunity of readjustment, allowing no vacancy to be filled 
up without actual knowledge of the state of business. It 
should no longer happen that while one department is calling 
out for additional hands and increased salaries* another is 
but half occupied. The minister of justice, instead of entering 
into endless correspondence on these and other matters, 
would either himself inspect, or would send a trustworthy 
official to make personal examination of the offices from time 
to time, and especially whenever it was sought to fill up 
vacancies or to augment salaries. It would be indeed diffi- 
cult, without mere guesswork, to estimate the annual saving 
which might be accomplished throughout the enormous 
judicial system of England; but we cannot be far wrong 
in concluding that in the smaller field of Ireland, by con- 
solidation of employments and abolition of unnecessary offices, 
an alteration might be made to the amount of 60,000/. 
a year in favour of the public purse. And the system of 
economical adjustment, so far from hindering, would rather 
promote and complete the due and perfect administration 
of justice. 

* An instance of want of economy was lately shown in an Irish legal 
department wMch is worth mentioning. Three clerks had for a long 
time pei^ormed similar duties, when an accidental cii'cumstance led 
to the work falling on two of them only. Application was made to 
the Treasury, who, on the ground of increased work, raised the salaries 
of the two* The other remains, and is now likely to remain, almost 
unemployed; while the public is doubly the loser, for work is not done 
by two as quickly as by three. The authorities might in a few minutes, 
had they turned their attention to it, have framed a plan for again 
equalizing the labour. This would have been more favourable to the 
transaction of business, as well as more economical. 
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abt. vl— real estates intestacy bill. 

ON Tuesday, March 9, Mr. Locke King moved for leave 
to bring in a Bill for the purpose of settling the real 
estates of intestates^ his object being to assimilate the law 
regulating the descent of real estate^ ab intestatOj to that 
which at present regulates the descent of personal property 
where no will has been made. 

Up to the time at which we write, the Bill in question has 
not been given to the public, and a variation in details may 
make a very important difference in the merits of the proposed 
measure. Still, the principle of the measure is one which it 
is perfectly easy to understand, and on this we propose to offer 
a few remarks to our readers. 

As every one who knows anything of English law is aware, 
rights of property are distinguished by the law as of two 
kinds, real and personal. These two kinds of rights are the 
subject of two distinct legal systems, but the principal and 
most obvious distinction between them is in the matter in 
which they devolve in the event of the owner's intestacy. 
In that event, the personalty will be first applied in the 
payment of the debts of the intestate before any portion of 
the realty can be applied for that purpose. The available 
personalty which remains after the payment of the debts is 
distributed among the persons pointed out by certain statutes, 
called the Statutes of Distribution, and who are (speaking 
roughly) the next of kin of the intestate ; the realty goes to 
the person or persons pointed out by an Act of year 1833, 
called the Inheritance Act. The person who becomes entitled 
under that Act, if there be only one such person, is called 
" the heir " of the deceased; ii more than one, they are called 
** co-heirs." The ** heir " would generally be a near relative 
of the deceased, but he is not necessarily so ; he may be a dis« 
tant relative of whom the deceased has never heard, and 
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may succeed to the exclusion of the nearest relatives of the 

deceased. Perhaps no better instance of this can be given 

than the &cts disclosed in the case of Davenport v. liishopp, 

[2 You. & Coll. (C.C.), 451]. In that case a Mrs. Davenport, 

by marriage settlement, covenanted to convey property which 

might come to her from her uncle to such uses as she herself 

might appoint, and in default of appointment to her husband 

for life, with remainder to a Miss Lucas (daughter of her 

sister, Mrs. Bishopp), and her heirs. - Certain real estates 

in reversion happened to descend on Mrs. Davenport from her 

uncle. Miss Lucas died at the age of thirteen, and Mrs. 

Davenport never exercised her power of appointment. The 

consequence, was, that on Mr. Davenport taking proceedings 

in Chancery, it was found necessary to advertise for the heirs 

of Miss Lucas ; and they were found in two first cousins of 

her father, of whom neither Mrs. Davenport, nor any one 

concerned in her marriage settlement, had ever heard; and 

this to the exclusion of Mrs. Davenport's own sister. No 

doubt the limitations of the marriage settlement of Mrs. 

Davenport were preposterous enough, but no small share 

of the absurdity of the result is directly traceable to the law 

of real property. 

We have been careful to produce the above instance, for 
we cannot too strongly protest against the usual way of 
treating the subject, as merely involving a question between 
" an eldest son " and ^' younger sons." No doubt primo- 
geniture is involved in the law of devolution of real property 
ah intestatoy but there are many other things involved too. 
In the case to which we have just referred, there was no 
question of primogeniture at all. 

We have spoken of certain rights being " real " in the sense 
of the English law, and certain other rights being " personal." 
The line of demarcation between these two classes of rights 
is purely artificial, and utterly arbitrary — and it frequently 
happens that a good deal of money is spent in determining 
to which of the two classes some particular right belongs. 

VOL. XXVII. — NO, LIII. E 
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The three fallacies which find most favour with superficial 
writers on the subject are — 1. The confusion of the law of 
primogeniture, which is but an incident of the law of real 
property, with the law of real property itself. 2. The con- 
fusion of " real rights " with rights in " immovable property." 
The purely artificial distinction between " real " and '* per- 
sonal " (in the sense of the English law) is confounded with 
the natural and necessary distinction between " immovable " 
and "movable." 3. The assumption that the assimilation 
of the law of intestacy of real estate to that of personalty 
implies (in the event of an intestacy) a forcible division of 
the land among the persons entitled. 

Before considering the objections which have been urged 
against the proposed measure, we will endeavour to adduce 
what is to be said in its favour. 

Austin, in the Outline of his Course of Lectures, ed. 1860, 
p. xciv., thus states his opinion on the legal distinction be- 
tween real and personal rights : — 

•*Real rights are rights which are inheritable — ^which devolve 
ah intestato to heirs. Personal rights are rights which are not 
inheritable — which devolve ah intestato to administrators or next 
of kin. It were easy to demonstrate that the division of rights into 
real and personal does not quadrate with the division of things into 
things immovable and things movable. He who would master the 
meaning of the division in question must master all the details 
which each of its compartments embraces. The vaiious details which 
each of its compartments embraces are not connected by a common 
character or property, but form a heap of heterogeneous particulars. 
This needless distinction between real and personal property, which 
is one of the largest that the law of England contains, is one pro- 
lific source of the unrivalled intricacy of the system, and of its 
matchless confusion and obscurity. To the absence of this dis- 
tinction (a cause of complexness, disorder, and darkness which 
nought but the extirpation of the distinction can thoroughly cure) 
the greater compactness of the Roman system, with its greater 
symmetry and clearness, are mainly imputable. The Roman law 
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(mainlj through the absence of the distiuction between real and 
personal property) is greatly and palpably superior, considered as a 
whole, to the law of England." 

And Dr. Deane, in his work on the Law of Wills, ed. 1852, 
p. 26, remarks : — 

^' The distinction between real and personal estate is peculiar 
to our own policy, and is not known to any foreign system of 
jurisprudence that is founded on the civil law, in which the only 
recognised distinction was that between movable and immovable 
property. Leaseholds for years, therefore, which obviously belong 
to the latter denomination, though they are with us transmissible as 
personal estate, are there governed by the lex loci, and do not follow 
the person ; hence it is that if an Englishman dies abroad possessed 
of real property, it will devolve according to the English law.'* 

The question raised in the last clause we propose to 
consider more fully in a subsequent part of this article. 

We have never seen the merits of the question placed in 
a clearer light than in the passage above quoted from Austin. 
The reasons which he assigns are (we submit) amply sufficient 
to justify such a change as Mr. Locke King proposes to 
effect by his Bill. The fact is, the law of real property is 
a relic of feudalism, and in the present age is an anachronism. 
The law of real property, including the law of primogeniture, 
was perfectly well fitted for the times in which it arose, for 
reasons which have no longer any existence. But in those 
times, a gift to a man and his heirs meant what it professed 
to mean; and a man could no more cut off the rights of 
his heirs than a tenant for life at the present day can destroy 
the estate of the reversioner. It is quite true that abuses 
(as they were then considered) soon crept in, which rendered 
the Statute de Bonis necessary ; but it is none the less true 
that the spirit of feudalism was entirely opposed to any alien- 
ation of estates held of a superior lord. Nor was the power 
of devising (except by way of use), recognised until the reign 
of Henry VIII. (32 Hen. VIIL, c. 1) Nor was the dcstruo- 

B 2 
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tiou of the military tenures effected until the year 1660 
(12 Car. II. c. 24). The law of real property thus being 
clearly traceable to feudalism, it is (we submit) incumbent 
upon him who would defend it to show its fitness to a period 
when the feudal system no longer exists ; or at least to show 
that it is as fitted for the age as the rival system which 
threatens to supplant it. 

Now, a man's personal property on his death intestate is 
divided among a number of persons who are his nearest 
relatives, or very nearly so. For the immense majority 
of cases it would be impossible to devise a scheme of 
devolution so simple, and yet so well calculated to give 
effect to the probable intentions of the intestate. On 
the other hand, the devolution of real property in cases 
of intestacy would never, except in special cases, give 
effect to the wishes of the intestate. We quite agree 
with Mr. Haynes' opinion, expressed in the extract given 
below, that "the collective wisdom of the State, when it 
assumes to make intestates providently, morally, and affec- 
tionately testate, is imbecility itself." We do not ask the 
State to make intestates "providently, morally, and affec- 
tionately testate " (if at least we rightly understand the 
meaning of this phrase). But what we have a right to ask 
is, that the rules of intestate succession should be such as 
may most approximately give effect to the probable wishes 
of intestates in the generality of cases. Now, the law of 
intestate succession to real property would not, in nineteen 
cases out of twenty, even approximately give effect to the 
wishes of the deceased. The most obvious cases in which it 
would do so is where a person dies leaving an only child, or 
dies without children, leaving a father living. But in these 
cases (except as regards the rights of a surviving widow), the 
devolution of the real and personal property of an intestate 
would be precisely the same. But there is another case which 
demands more serious consideration, and presents the only 
substantial (though not, we think, conclusive) objection to 
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the proposed measure. It is the case of a married woman 
who dies leaving a husband and chUdren, or other near 
relatives. In this case, the husband's rights in his wife's 
real estate will be confined to an interest for his own life, 
and that only on the condition that there has been issue of the 
marriage, bom alive, capable of inheriting ; whereas he will, 
by the statute 29 Oar. IL, c. 3, s. 5, be entitled to the whole 
of her personalty, to the exclusion of her nearest relatives. 
This latter we hold to be an iniquitous provision ; and it is 
clear that the abolition of the more equitable rule regarding 
the descent of real property in such cases would, pro tanto, be 
decidedly mischievous. Still, it must be borne in mind, that 
we are now dealing with a very small proportion of cases of 
intestacy. And the law on the subject of married women's 
property is likely, before long, to undergo a considerable 
alteration. But, however this may be, there is no reason 
why Mr. Locke King's measure should not provide for this 
case. It might provide, that " nothing in this Act contained 
shall give to a husband any greater interest in the real estate 
of a deceased wife than he would have had if this Act had 
not been passed ; but subject thereto, the real estate of such 
married woman intestate shall go to such persons as would 
have been entitled thereto if her husband had died before 
her." It would, however, be better (if it were not considered 
to be beyond the scope of the proposed measure) to enact that 
in all cases where a married woman dies intestate, entitled to 
property for her separate use, by deed, will, or other instru- 
ment, or any Act passed or to be passed, a surviving husband 
shall be entitled to one-third or one-half thereof, according 
as such married woman shall leave a child or children sur- 
viving her or not; and subject thereto, the estate of such 
married woman shall go to or among such persons as would 
have been entitled thereto if such husband had died before her. 
The objection which we have just been considering was 
forcibly urged by Mr. Goldney in the discussion in the 
House of Commons on March 9. It is, however, one not 
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of principle but of detail; and might easily be obviated 
by proper provisions^ without any interference with the object 
of the proposed measure. 

We pass now to the consideration of another objection^ 
also urged by Mr. Goldney. Mr. Goldney is afraid that, 
if Mr. Locke King's Bill passes, freehold estates of inheri- 
tance will thereby become not only "personalty" in the 
sense of the English law, but '^movable" in the sense of 
private international law ; so that in case an English land- 
owner should go abroad and become domiciled in France, 
the French law would come into operation and enforce a 
division of three-fourths of his English estate (as of his 
other property) among his children. 

Several replies may be made to this objection. 

1. Even assuming that this result would follow, and could 
not be evaded, we are unable to see that it would be a 
result in any way to be regretted. A landowner goes 
abroad, neglects his duties to his tenants, and to his native 
country, and idles away his time at a foreign fashionable 
capital or watering-place. He then finds that his property 
becomes subject to the law of the place which he has chosen 
for his residence. For ourselves, we cannot see the grievance 
here ; on the contrary, we consider such a result would rather 
be matter for congratulation. 

But perhaps it might be said that if a landowner went 
abroad merely for his health, it would be hard that he should 
be thereby deprived of testamentary power over his estates in 
England. If so, and assuming his estates not to be subject 
to a settlement (for to estates subject to the ordinary 
limitations of real estate this objection cannot apply) we 
may proceed to argue that — 

2. Assuming that such person takes the precaution of 
making a will before becoming domiciled in a foreign country, 
the validity of such will will not be affected by a subsequent 
change of domicile on the part of the testator (24 & 25 Vict., 
c. 114., s. 3). 
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3. But in any case it would be open to such person^ before 
changing his domicile^ to settle his estates as he might think 
fit, reserving to himself a general power of appointment. 

4. The professed object of Mr. Locke King's Bill is to 
assimilate the law of real and personal property in cases of 
intestacy. If the Bill does not go further than this^ there is 
no fear that a division of property among his children will be 
enforced on an unwilling testator. 

5. The last and most important question suggested by 
Afr. Groldney's objection is, *^ Would the assimilation of the 
laws of realty and personalty imply an assimilation of the laws 
of movable and immovable property ? " We think not, and 
on the assumption that nothing of the kind would be implied, 
Mr. Goldney's objection falls to the ground. 

We take it that in the absence of any special provision in 
Mr. Locke King's Bill on the subject, the law of real property 
would (so far as it is affected by the Bill) be put on a 
footing with leasehold property, and not on the footing of 
pure personalty. Indeed, except through some blunder 
in the drafting of the Bill, it could not be otherwise. 
Now, what is in fact the law with regard to the devolution 
of leaseholds whose owner dies domiciled abroad? Mr. 
Jarman is of opinion that their devolution would be 
governed, like that of other immovable property, by 
the law of England as the lex loci rei sitce (Jarman on 
Wills, VoL I., p. 4. note). Other authorities are of a 
different opinion, holding that the question whether any 
particular subject of property is to be held to be movable or 
immovable must be determined by the lex loci rei sitce ; and 
that the distinction between realty and personalty in the law 
of England implies that that law regards the former kind of 
property as ^' inunovable " and the latter as '^ movable." The 
remarks of Lord Oottenham in Price v. Dewhursty 4 Mylne 
and Craig, 81, 82, though not immediately bearing upon the 
question we are considering, are cited in the favour of this 
doctrine. Dr. Deane is of the same opinion {Law of Wills, 
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p. 15); BO is Vice-Chancellor Stuart (P^annaw v. Twiss^ 2 
Oiff. 136). But there has not, so far as we are aware^ 
been any decbion on this question. 

6. Assuming the latter opinion to be correct^ it should 
seem that an Act for assimilating the laws of realty and 
personalty would restore the natural distinctions of movable 
and immovable. But of course we cannot be certain of 
this. 

However opposed we may be to Mr. Goldney on the merits 
of Mr. Locke King's Bill^ we think that he has done good 
service by raising the very interesting question we have been 
considering. If Mr. Locke King's Bill passes, without some 
special provision to settle this question one way or another, 
the Courts will probably before long be called upon to decide 
it. And legislators who pass an ambiguous enactment with 
their ejes open do not deserve approbation. 

Turning our attention to another class of objections, we 
may remark that the letter of Mr. Haynes, published in the 
Solicitor's Journal * of January 23, an extract from which we 
give at the end of this article, is in many respects worthy of 
notice. Mr. Haynes has a thorough contempt for the stock 
Conservative arguments about danger to the constitution, &c. 
But he submits that the whole question is too trivial to 
reqidre legislation. 

" Having regard " (he observes) " to the small amount of cases 
in which, from the absence of settlements and wills, the law of 
succession to freehold estates of inheritance comes into operation ; 
to the experience, too, of Kent, and to other considerations which 
have been urged by recent correspondents of the Times and other 
writers, it would be a mere waste of the newly acquired legislative 
vigour to simply alter the law of primogeniture'^ 

Mr. Haynes' objection, and the stock Conservative objection 
to Mr. Locke King's Bill, are mutually contradictory. The 

♦ Vol. Xm., p. 223, see post p. 61. 
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one objection implies that the whole question is too trivial 
and contemptible to be made the subject of le^slation. The 
other objection implies that the proposed change is too vital 
and fundamental to be thought of. Mr. Haynes' letter 
is in many respects an extremely sensible one. There 
are however several considerations connected with the 
subject which he (perhaps^ intentionally) omits to notice: 
and in consequence it is not always easy to grasp the drift 
of his argument. 

Hitherto we have been dealing with substantial objections 
to Mr. Locke King's Bill ; of objections which demand serious 
consideration. If any one wants to see a claptrap appeal to 
vulgar prejudice on the subject, let him read the article from 
the Standard which we extract.* It will be necessary to 
notice some of the statements in it, simply because positive 
statements of fact, though made in complete ignorance of the 
subject, have their effect on many persons, and confirm them 
in the errors which they so willingly embrace. The writer 
tells us that " there was not a single instance adduced to 
prove that the existing system works injuriously." Of course 
if there had been, we should have been told that no rule could 
have been deduced from isolated instances. As a matter of 
fact, we know personally of a case of the greatest possible 
grievance, and we have no reason whatever to suppose that 
such^ cases are exceptional. 

A clergyman was possessed of a considerable freehold in 
the midland counties, forming the bulk of his property. At 
the time that he made his will he had a wife and an unmarried 
daughter. He proposed to leave the property in question 
entirely to his wife, but she represented that she did not wish 
for more than a life interest, and he accordingly made her 
tenant for life ; with remainder to the daughter. The daughter 
afterwards died in her father's lifetime ; and the father died 
without making a fresh will. Now it happened that the 

* The 8imda/rd for Wednesday, March 10, 1869, see post p. 63. 
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testator had several nephews and nieces^ all^ with one 
exception, most deserving persons. Particularly the children 
of one of his sisters were not only deserving, but were much 
in need of money. The worthless exception to which we 
have alluded was the heir-at-law of the testator. He was 
the person to whom, above all others, the testator would not 
have wished to give a sixpence out of his property. As he 
was over head and ears in debt, the testator's widow had the 
satisfaction of knowing that the reversion of her husband's 
freehold would go for the benefit of the creditors of the heir- 
at-law. Of course the question will be asked, "Why did 
not the testator on his daughter's death make a fresh will ? " 
No doubt he was to blame in not doing so. But that is no 
excuse for an absurd and mischievous law. The law arbitrarily 
selects one out of several relatives of a deceased to succeed 
to his real estate in the event of an intestacy. And here we 
would remark that the most aggravated cases are not those 
where a father is succeeded by an eldest son; but where a 
deceased person is succeeded by a collateral relation for whom 
there is not the slightest reason for supposing that the deceased 
cherished any peculiar affection. And the custom of primo- 
geniture has a mischievous moral influence in many cases in 
leading *^ eldest sons" to suppose that there is no need of 
exertion on their part to enable them to succeed in the world. 
We may be told that this proves too much, and implies* that 
a partiality for an eldest son in the distribution of property 
ought to be prohibited by law. We deny that this is a 
necessary inference, except on the assumption, which we 
certainly do not grant, that legislators are bound to prohibit 
by law everything of which they disapprove. All we ask is 
that the law should not go out of its way to make a distribu- 
tion of the property of a deceased person which the deceased 
person himself would certainly never have made. 

The writer goes on to talk about ^^ the reform of a funda- 
mental English institution recommended on grounds purely 
fanciful and illusory ; " and further on, asserts that " to 
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require that all estates left intestate should be equally 
divided would be really only imposing a restraint upon 
the liberty of the individual without conducing to any 
possible good^ individual or public." What this latter 
sentence means we cannot pretend to conjecture. The 
succeeding sentences are framed in entire misconception of 
the object of Mr. Locke King's measure^ and impute 
motives to its supporters which the great majority of them 
would utterly repudiate. The writer goes on to speak of 
the law of real property being based **upon the ancient 
custom of England," &c. But, imhappily for the writer, 
many laws based "upon the ancient custom of England" 
have been ruthlessly destroyed by the hands of reforming 
Parliaments. Besides, "the ancient custom of England" 
did not authorise testamentary dispositions of landed pro- 
perty, and so far was thoroughly consistent vnth itself. 
Furthermore, the custom in question is not quite* universal 
at the present day; for there are such tenures as gavelkind 
and borough-English, and customary and copyhold tenures, 
which descend differently from ordinary freeholds of inherit* 
ance. 

The writer talks about ^^the rage for symmetry." We 
answer, it is not a "rage of symmetry," but a "rage" 
(if he will so have it) for simplicity and certainty. The 
boundary line between real and personal rights is quite 
arbitrary, and on some points very ill-defined. But the 
writer, who has apparently never heard of a leasehold, nor 
of the doctrine of conversion,* cannot understand this; and 
80 he goes on to inform his readers that "real property 
is not personal property," that " acres are not to be 
created," that ^^ although it may vary in value, the whole 
amount of real property possessed in the kingdom cannot 
be increased." Here is a confusion of thought between 

* This portion of our article being specially addressed to non-legal 
readers, we would take leave to refer to Mr. Haynes' Lectures on Con- 
version and Reconversion— Outlines of Eqxiity, pp, 353-410. 
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" the rights in property " and ** the subjects of property ; " 
the term "property" being used indiscriminately to desig- 
nate either. "Real rights," in the sense of the English 
law, are, with very few exceptions, rights in land. But 
the converse is by no means true; there are numerous 
rights in land which are "personal" (in the sense of the 
English law) as the writer might have informed himself 
if he had taken the precaution to consult Mr. Joshua 
Williams' elementary work on real property. But it is quite 
possible to increase even the subjects of real property. For 
instance, an advowson is real property ; and advowsons may 
be increased ad libitum (with the consent of the proper 
persons) by the formation of new ecclesiastical districts. 

In a subsequent part of his article, the writer expresses 
his apprehension that Mr. Locke King's Bill will tend rather 
to the agglomeration than the disintegration of the large 
properties. So that at one time the opponents of the Bill 
object to it that it will break up the large properties : at 
another time, they object that it tends too much to the 
agglomeration of large properties. It is to be wished that 
they could make up their minds as to its real tendency 
before putting in contradictory pleas. 

We have dwelt so long on this article, not for any merits 
of its own, but partly because we have wished to deal with 
the popular ideas on this subject, and partly because the 
article in question affords an admirable illustration of the 
shifts to which the supposed exigencies of party politics may 
reduce one of the fairest and best conducted journals in 
the daily press. Let any one contrast the article in 
question with an article* which appeared a few days 
before in the same journal on the Law of Evidence, 
and he will understand what we mean. We were . not a 
little struck by the bold radicalism of the suggestion, in 
the last-mentioned article, that prisoners in criminal cases 

• The Blmdwrd for Friday, March 5, 1869. 
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ought to be admitted to give evidence, in the same way 
as other parties to legal proceedings. There was no talk of 
the ** ancient custom of England " for the exclusion of wit- 
nesses on the ground of interest, though this might have 
been pleaded with great effect; or of *Hhe rage for assimi- 
lating civil and criminal procedure." On the latter point, 
though we believe the writer's conclusion to be [the correct 
one, it might have been very plausibly argued that the 
interest of a prisoner in the result of a trial where his life 
or Uberty is at stake is of a character sufficient tp 
neutralise any weight which might otherwise have been 
attached to his evidence, whereas the case is quite other- 
wise with a defendant in a civil suit, where money alone 
is at stake. On this occasion, however, the writer took the 
common-sense view of the question, without being trammelled 
by any considerations of party politics ; but on the subject of 
Mr. Locke King's Bill it appears not to have been thought 
safe to do so. Still, on the assumption that it is the business 
of a public writer to appeal to the reason and not to the pre- 
judice of his readers (which perhaps is too great an assump- 
tion to make in the case of a daily journalist) the cause of 
the opposition to Mr. Locke King's BiU might have been 
pleaded much better than in the article extracted below. 
From beginning to end there is not the slightest trace of 
any attempt to grasp the real objections to the existing state 
of the law, or to advance any solid reason against the passing 
of the proposed measure. 

The following is the extract from Mr. Haynes' letter to 
which we have referred :— 

" As to primogeniture^ or, in other phrase, the law of succession 
on descent to freeholds of inheritance, were it thought to demand 
alteration, the only feasible course would seem to be to assimilate 
the destination of such estates, on intestacy, to that of leasehold 
estates for years; which, to an enormous amount, already follow 
the law of succession to personally. But before so doing, it might 
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be well to consider how far even that law is, in all respects, aplly 
fitted to the exigencies of our actual social condition. Fitness to 
individaal cases must ever be a vain aspiration. As regards 
competency to supply the want of testate providence, the Legislature 
is not, indeed, inops consilii, but magnas inter opes inops, 

*^ Before any change is made in such a system as our property 
laws, the condition of the matter to be altered, as regards its 
relations to the rest, should be well weighed, the amount of disturb- 
ance on the one hand, and of freer-going progress on the other, 
carefully calculated, and the probable balance, if any, of good 
ascertained. 

''Of the arguments advanced against any tampering with the 
so-called law of primogeniture, the least worthy of regard, perhaps, 
are those prompted by alarm for the constitution itself — a constitu- 
tion which stands on no such basis, but on history, experience, 
fitness, and national affection — not to be overthrown or shaken by 
any alteration of the land law which shall leave the power of 
disposition large enough to satisfy the reasonable wants and tastes 
of the possessors of property generally, and, therefore, as regards 
that law, secure in their just appreciation and every-day practice. 
That law might be changed without imperilling monarchy or 
aristocracy, without, in short, producing any of those ultimate 
political consequences which, not improbably, are more desired by 
some of its antagonists than any social advantages ; though, if it 
were unadvisedly changed, the immediate consequences might very 
inconveniently affect the ordinary interests, arrangements, and 
relations of society. The law necessarily — for the sake of order, 
to prevent a scramble for possessions — fixes the destination of 
property on the death of the intestate owner; but the collective 
wisdom of the State when, looking beyond the requu'ements of 
social peace generally, it would discharge individual duties and 
take family interests in tutelage, when it assumes to make intestates 
providently, morally and affectionately testate, is imbecility itself ; 
then the result of even its most seer-sighted deliberations must be, 
in many cases, injustice, in more, discontent, in not a few, perhaps, 
destitution, cruelty, or ruin. 

*' The public would have been spared more than half the con- 
troversy, if writers and speakers had informed themselves more 
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accurately of the law as it stands, of its actual working and practical 
bearings, and of the popular opinion of its merits or demerits, 
as evinced bj its more or less general acceptance and familiar 
application. 

''As nothing of sensible value to the community seems likely 
to result from this primogeniture movement^ would it not be as 
well if the writers and speakers were to concentrate their energies 
upon some attainable practical good, as for instance, the relief of 
all property, of all titles, of all transactions, from the incubus, and 
the profession from the scandal, of the present opprobrious word- 
counting system of remuneration ? " 

The following is from the Standard of Wednesday, 
March 10 : — 

^' Mr. Locke King obtained leave last night to introduce once 
more his Bill for what is naively called the ' better settling the real 
estates of intestates' — in other words for the abolition of the 
English custom of primogeniture. The arguments, or the phrases 
which passed for such, were of the character which has become 
familiar to the public, not only through the mouth of the member 
for East Surrey, but from the speeches of greater orators and more 
distinguished Liberals. There were the usual claptraps about the 
iDJustlce to the small landholders, the inequality between the laws 
of real and of personal property, the unhappiness of families, and 
the over-exaggeration of properties ; the results of the present 
system, which prevails through the greater part of the kingdom, 
of permitting the eldest son to succeed to the whole estate when the 
owner dies without a will. On none of these points was there any 
cause shown why the ancient custom of the country — ^a custom 
not the creation of any law, but of which the law itself is but the 
expression — should be disturbed in favour of the new principle of 
equal distribution in cases of intestacy. Beyond a lame story of a 
prodigal son, who having taken to dissipated ways, contrived to get 
the whole estate upon his father dying without a will, and to 
squander it to the prejudice of a virtuous younger brother, there was 
not even a single illustration adduced to prove that the existing 
custom works injuriously, still less to show that there is any con- 
Biderable number of persons of the class sought to be benefited who 
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feel aggrieved at the present law and who desire its amendment. 
There never was any reform, indeed, of a fundamental English 
institution — of an institution entirely social, and not political, or in 
any way arising from an arbitrary law — recommended on grounds so 
purely fanciful and illusory. 

** The arguments of the opponents of the Bill were to be found, as 
might be expected, on either side of the House ; and it is impossible 
to overlook their cogency. It was pointed out by Mr. Beresford 
Hope, Mr. Stapleton, and Mr. Henley, that, in the first place, there 
was no case shown of any injustice or wrong being done by the 
present law ; and, in the next, that if any of the alleged defects 
existed, they might be cured at the pleasure of the individuals most 
concerned, and would not be remedied, but rather aggravated, by the 
proposed measure. To require that all estates left intestate should 
be equally divided would be really only imposing a restraint upon 
the liberty of the individual without conducing to any possible good 
individual or public. What are the evils complained of, and how 
will they be lessened by the operation of Mr. Locke King's Bill 1 
Is it an evil that there should be large properties 1 If so, then Mr. 
Locke King is bound to go farther than he intends, and to propose 
that all estates should be compulsorily divided upon the death of 
every man. But the member for East Surrey distinctly assures us 
that he is no admirer of the French law, and would be the last to 
advocate its introduction. What, then, and where, is the good he 
seeks? To talk of '' justice" to the landholders, especially to the 
smaller ones, means nothing, when at the most you only interfere 
to make the equal division of property upon the neglect of the 
proprietor to do so. This proposed new justice is only to be applied 
by taking advantage of the laches of landed proprietors. If all 
owners of real property were to make wills, as it is open for them 
to do, then there would be the relief to the younger sons ? Of what 
value is this justice when it is in the power of every landholder to 
defeat it simply by looking after his own affairs ? Either the land- 
holder desires to leave his property to his eldest son, or to distribute 
it generally among all his children. If the former, he attains his 
purpose without a will ; if the latter, it is in his power to make a will 
according to his wishes. The new law, it is evident, can give him 
no new liberty. Is it aimed, then, at doing justice to younger sons? 
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If this be so, then we must assume that this justice is done against 
some one, who, in the present case, can only be the proprietor. But 
this is absnrdy seeing that the proprietor is always able to protect 
himself and enforce his own mode of disposition by the simple pro* 
cess of making a will. 

"The fact that many small landholders do not make wills is only 
a proof of their acquiescence in that custom which it is the foolish 
habit of some persons to call the law of primogeniture. Ignorant 
or half-educated persons do not make wills usually, as much through 
a desire not to complicate the succession to their property as from 
any other cause. They know that if they die intestate the eldest son 
will get the land, and they are content that it should be so. Should 
they desire otherwise, it is open to them to dispose of their real 
estate just as freely as their personal property. Who is injured by 
this state of things? Is it the landed class itself which complains ? 
We know that it is not so. If we were to poll all the younger sons 
in the kingdom, whose fathers are owners of land, there can be no 
doubt that we should find a vast majority in favour of maintaining 
the law as it is. That law, as we have said, is based upon the 
ancient custom of EngLmd — ^a custom more ancient than any other 
of our institutions — which simply embodies what has always been 
the prevalent feeling about land, and which would not have been 
Bubmitted to for these many centuries had it not been in accordance 
with our national character and sentiment. 

"As to the necessity of " assimilating" the law of real property to 
that of personal property, that is a necessity which is purely abstract 
and fanciful. This rage for positive symmetry is not even logical, 
for the simple reason that real property is not personal property. 
Money in the bank and railway shares are absolutely the product 
of man's industry. They are, by their nature, transferable, current, 
unstable. But acres are not to be created. There exists only a 
limited amount of land, and although it may vary in value, according 
to the skill or capital expended on it, the whole amount of real pro- 
perty possessed in the kingdom cannot be increased. This is a 
sufficient reason why we should reject any a priori argument for 
making the laws relating to the disposition of real property identical 
with those which concern personal property. 

" The only tangible ground upon which the proposed alterations in 

VOL. XXVII,— NO. LIII. ^ 
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the law should be based is one which Hir. Locke King shrinks from. 
He does not appear to demand that the law should initiate a process 
of the disintegration of large properties ; and jet unless his Bill will 
do this it fails to satisfy the conditions of the problem which the land 
reformers have placed before themselves. If the present condition 
of the tenure of land in this kingdom is unsatisfactory— if , as Mr. 
Bright has often contended, the properties are too large and in too 
few hands — ^the logical remedy is not a measure to distribute pro- 
perties in cases of intestacy, but to divide all properties on the death 
of their holders, as in France. Mr. Locke £[ing^s Bill both goes 
too far and not far enough — ^too far in interfering with the custom of 
the succession to real property, and not far enough in affecting any 
appreciable change in the extent and the number of individual pro- 
perties. As was justly pointed out by several of the speakers last 
night, more especially by Sir Lawrence Palk and by Mr. Henley, 
Mr. Locke King's Bill, if it becomes law, will tend rather to the 
agglomeration than the disintegration of the large properties. It is 
well known that the large estates in England would become still 
larger were it not for their neighbourhood to small holdings in fee, 
which descend unbroken from father to son, by the law of primo- 
geniture. It is these smaller landholders who resist the agglomera- 
tion of properties. By dividing intestate estates equally you will 
" snuff out," in Mr. Henley's phrase, the small landholders. Seeing 
that the large holders all miike wills and settlements, and that it is 
only the small holders who neglect to do so, it is easy to perceive 
how the operation of such a law as Mr. Locke King proposes will 
really tend rather to aggravate than to diminish one of the evils 
complained of — ^that it will exterminate, in course of time, the small 
holdings and make the large properties still larger. 

'^Mr. Gladstone's statement of the attitude of the Government 
towards Mr. Locke King's measure can scarcely be said to be 
satisfactory to either his friends or his opponents. It cannot be 
doubted that upon scuh a question as that which the member for 
East Surrey has raised there ought to be a clear and definite expres- 
sion of the Government opinion. If Mr. Locke King's is what is 
called a Liberal measure, it ought not to be left to be conducted 
through the house by a private member. If it has any significance 
at all, it forms part of a much larger and wider scheme relating to 
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land tenure — ^a scheme which Mr. Bright is known to favour. Mr. 
Gladstone, it is true, opposed this very Bill of Mr. Locke King's a 
little more than two years ago ; but that conveys no distinct 
assurance to the public of what Mr. Gladstone means to do about it. 
Mr. Gladstone opposed the disestablishment of the Irish Church. 
Mr. Locke King has no reason to despair of his cause, although for 
the present he is a little in advance of his leaders." 
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OF the many subjects which have recently occupied the 
attention of public writers, few have been treated in 
80 summary a manner as our police system. While article 
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upon article has been written on the alleged increase of 
crimes of violence and the responsibility of the police for 
this increase; we have seen little of the defects of the 
system^ and less of any hints for better management in 
future. This reticence has probably arisen from the fact 
that the majority of journalists have not the time or the 
opportunity to investigate the working of a department 
so extensive in operation^ and so uninviting in its detail. It 
has been said the very nature of police "is to attract but 
little observation till the want of it be felt^ and few consider 
the damage or injury which is sustained by others, until 
they are themselves the sufferers, and the notoriety and 
general prevalence of crime awaken all to the apprehension 
that they may be its next victims/' If we may judge from 
the meetings which have been held, and the sweeping 
censures passed upon the metropolitan police, this time has 
now arrived. We propose, therefore, to consider what are 
the defects of the present metropolitan police system, and 
to show where it may be improved by the introduction of 
regulations now in use by similar bodies. We have selected 
the metropolitan force, not because we concur with those 
who have passed the censures upon both the men and the 
administration, but as believing this system will be best 
known to our readers. Public feeling has until very lately 
been that expressed by the Committee of 1822 : " it is 
difficult to reconcile an effectual system of police with that 
perfect freedom of action and exemption from interference 
which are the great privileges and blessings of society, and 
we think that the forfeiture or curtailment of such advan- 
tages would be too great a sacrifice for improvement of 
police or facilities in detection of crime if abstractedly 
considered," The police have been watched with the most 
jealous eyes, and a few years since any one would safely 
have predicted the immediate rejection of the Habitual 
Criminals' Bill by the House of Lords. This measure has, 
however, been received with scarcely one expression of 
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disapprobation^ although it gives to the police increased and 
important powers. This seems to us a proof that the public 
at large is satisfied with the general probity^ capacity^ and 
discretion of our police. 

The metropolitan police^ like many of our institutions^ 
has been patched and added to from time to time^ and can 
therefore scarcely be expected to present the finish and 
fitness of a new structure. The police was originally that 
of the counties and hundreds^ the system of frank pledge 
by which each man was held responsible for his neighbour^ 
at a time when that neighbour was almost certainly known ; 
then followed the appointment of honorary officers, whose 
duties were few and simple. Then the inhabitants of the 
towns, becoming richer and more numerous, did not care 
to undertake these duties, which were gradually becoming 
more onerous, they therefore appointed watchmen and 
constables. Before the year 1829 the total police force of 
the metropolis consisted of 797 parochial day officers, 2,78o 
night watchmen, and upwards of 100 private watchmen, a 
force which was the scorn and ridicule even of those times. 
The reports of the several Committees of Parliament which 
had inquired into the subject being in favour of a large 
increase, the force was raised in January 1840, to the 
following strength : — 



1 Inspecting Superintendent 
1 Superintendent 
16 Superintendents . 
73 Inspectors . 
349 Sergeants 
250 Constables, 1st, class 
2,527 „ 2nd. class 

269 ,, 3rd. class 



Salary 



£ 


8. 


400 





300 





250 





118 


6 


63 


4 


54 


12 


49 


8 


44 


4 



Total 3,486 At a cost of £221,993. 
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The force grew in numbers with the population of the 
metropolis, and had increased in 1868, according to the Civil 
Service Estimates, to 6,892 men, costing 672,0007. per annum5 
since which time, we learn from " Gustos," an addition of 
1,120 men has been made. It is surprising to find that one 
of the most important departments of the State, costing so 
much money and employing so many men, should have been 
so managed, that the weight of the most trivial and minute 
details, as well as the most important questions of legal 
powers and duty devolved upon one man. The late Com- 
missioner was, say the " regulations," responsible for, " such 
orders and regulations as he may deem expedient, relative to 
the general government of the members of the force, the 
places of their residence, the classification, rank, and parti- 
cular service of the several members, their distributions and 
inspections, the description of arms, accoutrements, and other 
necessaries to be furnished to them, and which of them shall 
be provided with horses for the performance of their duties, 
and all such other orders and regulations, as he shall from time 
to time deem expedient for preventing neglect or abuse, and 
for rendering the force eflScient in the discharge of all its 
duties; and the Commissioner may at any time suspend 
or dismiss from employment any man belonging to the police 
force whom he shall think remiss or negligent in the discharge 
of his duty, or otherwise unfit for the same." 

It is a well known fact that all these heavy duties, as well 
as others, were undertaken personally by the late Sir Richard 
Mayne. Upon him alone devolved the weary task of making 
popular a force which, upon his assuming the command, was 
certainly looked upon with mistrust; and well he did his 
duty. It is true that he had nominally the assistance of the 
two Assistant-Commissioners, but their time was fully occupied 
with superintending the discipline of the force, and other 
inspections which they reported to the Chief Commissioner. 
It was also a part of their duty to act in the absence of Sir 
Richard Mayne, which was a most rare occurrence. The 
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work of the Chief Commissioner was, it is evident, immense, 
and it therefore will be a matter of small wonder to find that 
other systems of police have attained a higher standard of 
efficiency than that system of which he may be said to be the 
originator. Since the death of Sir Richard Mayne, his succes- 
sor. Colonel Henderson, has secured the services of four gentle- 
men, each of whom is responsible to him for a certain district, 
the superintendents of divisions being under their control. 
We trust that their help will be suflScient, but it seems to us 
most important that the commander of a force of nearly 8,000 
men should not be worried with trifling matters. The fact 
that the latest instructions printed for the force is dated as far 
back as 1862, confirms our suggestion that the labours of the 
Chief Commissioner were too burdensome, more especially as 
we find the work to be wanting in clearness of arrangement 
and careful collation. There are 400 pages, 63 of which are 
necessary instructions, and the remainder a series of orders 
issued from time to time, and arranged simply according to date. 
The result is that unimportant matters are frequently repeated, 
castmg into the shade those of paramount necessity. To cite 
one example, the caution that constables should not talk to 
servant girls in the street, occurs no less than three times in 
a few pages. 

It has been said of railway regulations that they are not 
made so much for the purpose of guiding those to whom they 
are addressed as to clear the directors of responsibility in case 
of accident. We do not impute such motives to the instruc- 
tions before us, but we must confess we pity the young 
constable who, having devoted a few hours spare time to 
studying his guide book, endeavours to carry out his orders 
to the letter. We must in justice add that several other of 
the books before us seem to be similarly cumbered. It seems 
to us a mistake to give a man instructions for the most trifling 
matters. He will soon become so accustomed to being told 
what to do that he will be afraid to do the slightest thing 
without the order of his superior. The compiler of these 



12 An Improved System of Police for the Metropolis. 

regulations indeed admits in the preface that something must 
necessarily be left to the intelligence and discretion of indi- 
viduals^ and suggests that according to their zeal, activity, 
and judgment will be the claims of the officers to promotion. 
It is satisfactory to notice that the regulations of the Watch 
Committee of Newcastle, published this year, are contained in 
39 pages, and are clear, ample, and to the point. 

The metropolitan system has a great tendency to require 
written reports of everything, not so much however as the 
Hants Constabulary, where superintendents are "required not 
to confine themselves merely to the entry of their corres- 
pondence with their chief, but to enter in their letter book a 
a copy of all official correspondence which they may have 
received from or addressed to other persons." In Hampshire 
80 far is mere clerical ability valued that '^no man can be 
promoted who cannot write a good official report or letter, no 
matter hoto exemplary his conducty^ and it is the interest of the 
constable to devote " every hour which he can spare from his 
duty " not to considering how he may best detect or prevent 
crime, but "to reading, writing, and general improvement." 
Now we are far fr<5m desiring that the officers of police should 
be an illiterate body of men, but we must deprecate this 
anxiety to make simple literary ability the test and standard 
of all knowledge. We have known some of the best- 
conducted, most intelligent, and able officers who would rather 
have done the heaviest day's work than write a report of 
twenty lines. Yet these men were perfectly fit to give an 
oral statement of any facts, and we have seen them arranging 
witnesses and managing a case with the ability and tact of a 
high-class professional advocate. 

Some stress has lately been laid upon the amount of drill 
required, and the fact of promotion being dependent upon pro- 
ficiency in this exercise. An examination of the books before 
us does not much elucidate the question whether the metro- 
politan drill is excessive, but we find that it is considerably 
more advanced than that of the metropolitan police of Dublin. 
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In a pamphlet published in 1868, on the metropolitan 
police, by " Gustos," a writer evidently conversant with the 
subject, we find, "It cannot be said with truth that the 
system is free from imperfections, not the least noteworthy 
of which is the facility afibrded to men after they have been 
enrolled to relinquish their situations," and " Gustos " pro- 
poses as a remedy, that the men should enrol themselves for 
a period of years, as under the military system. Supposing 
the writer to be accurate in his statement of the frequent 
resignations in the force, we think he is mistaken in his 
remedy. We presume by his complaint it, is an ascertained 
fact that men in the metropolitan force more frequently resign 
than in other similar corps. Why is this? Because they 
are not satisfied with the terms ofiered them, and feel them- 
selves insecure in their tenure of office, or promotion. Would 
it be advisable to retain discontented men with the threat of 
punishment over their heads if they desert ? We think that 
the public would not desire to retain the service of men held 
only by bonds, such as threats of punishment and disgrace. 
Are we justified in these remarks? Let us compare the 
regulations of the services in which the men do stop and in 
which they do not. In the metropolis the police constable 
may be dismissed by the Gommissioner at once. In New 
York a police officer can only be removed after written 
charges have been prepared and publicly examined by the 
Board, after notice to the accused, and "such pertinent 
evidence as shall be offered for and against the accused shall 
be taken upon oath, and the substance reduced to writing by 
the stenographer, under the direction of the Gommissioner. 
If the case is heard by a single commissioner the testimony 
shall be laid before the other commissioners before judgment 
thereon." 

In Dublin the constable may appeal, and he has a character 
given him from week to week, while he need give but a 
week's notice of resignation. At Liverpool, any punishment 
inflicted by the head constable must be approved by the 
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Watch Committee. In Edinburgh^ the constable^ before 
dismissal^ must be tried by a judge of police. 

Again, in the metropolitan service, the men are graciously 
permitted to collect a subscription from their own number 
for a comrade's orphans or widow. In other services, con- 
spicuously New York, the Board of Police may, "if any 
member of the force, whilst in active duty, be killed or die 
from the effects of injury received, or shall die after ten years' 
service, and shall leave a widow, or, if no widow, children 
under sixteen, a like sum may be paid (as in disablement^ to 
be paid to the widow so long as unmarried, or to the child 
until it is sixteen years of age." " The metropolitan police 
contribute from their wages for pensions which some of them 
never enjoy, and we think they at least deserve some generous 
consideration. The public require willing and good service 
from the police, and may be certain that in this matter 
especially cheap service is bad service. 

Enough has been said, perhaps, upon the mere discipline of 
thd force, and it may now be interesting to inquire into the 
general systems and legal powers of the police in other 
places. 

The police government of New York is vested in certain 
commissioners of police, who are appointed for eight years, 
and are removable only by the governor. These conunis- 
sioners constitute a Board of Police, which is empowered to 
dismiss men after public inquiry, and to appoint a superin- 
tendent and inspectors, who direct the police and are empow- 
ered to take oaths in certain matters. The remainder of the 
force is divided into captains, sergeants, and patrolmen, the 
captains each having charge of a division or precinct. The 
general duties of the force are in many respects similar to the 
English, but with some important additions. For example — 
It is the duty of the Board to set apart a sanitary police 
company, assigning to it such special powers and duties as 
may be considered to the public advantage. This company 
visits and inspects ferryboats, manufacturers' premises^ 
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slaughter-houses^ tenement- houses^ hotels and boarding-houses^ 
and edifices suspected of being unsafe^ and takes the necessarj 
measures, reporting to the Board. 

On the Board's complaint the magistrate may issue a 
warrant to apprehend the person in charge of the premises. 
The Board has power to pve notice to persons to remove 
nuisances within three days, and, if the notice is not complied 
with, to remove the nuisance and charge the expenses to the 
owner of the property. It is also the duty of the officers of 
the sanitary company to report all steam-boilers that will not 
stand a certain pressure. The power of this sanitary company 
in nuisance cases is most valuable as securing prompt removal 
of the offensive things, which is left too much in this metropolis 
to the parish officials. The Board of Police are empowered to 
use such sums of money as they may think advisable out of 
any surplus of the appropriation for the maintenance of police, 
to procure the arrest and conviction of criminals, an application 
of the surplus most useful where funds are not provided for the 
maintenance of a public prosecutor. In England, a great 
hindrance in the administration of the criminal law is the 
insufficient allowance to witnesses. By the scale of 1858, a 
witness may lose three or four hours of valuable time in 
attending before a magistrate and only in some cases be 
entitled to receive a shilling. Surely if a person devote his 
time and undertake the personal inconvenience for the public 
service he should at least receive the amount he would have 
earned at his own work. The allowances to constables for 
attending to prove previous convictions makes us wonder that 
men undertake the duty. They certainly would not do it if 
they were influenced by no higher motive than money. An 
admirable institution in New York is the Board of Police 
Surgeons, who not only assist in sanitary and medical 
matters but are bound to vaccinate gratuitously. 

A record of all arrests and judgments, alphabetically 
arranged, is kept by the chief clerk, who also records descrip- 
tion of stolen property, lost children, and other matters of a 
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like mind. The Board is authorized to provide accommodation 
for the detention of witnesses^ taking care that it shall not be 
in the same place as criminals. The captains of precincts 
• have power to authorize a member of the force, (whenever in 
search of stolen property, or of suspected persons, or of 
evidence to, convict any persons of crime), to examine the 
books of pawnbrokers, dealers, or auctioneers, and their pre- 
mises, and the officer may examine the property, but must 
not take it away till by course of law. 

One of the greatest difficulties of London magistrates is 
the swarm of juveniles whose parents are too careless to see 
them to school, who begin by being truants and end with 
becoming felons. Some such difficulty has been experienced 
in New York and is thus remedied. Certain members of the 
Sanitary Company are told off to visit all public schools in 
the city of New York daily, and to obtain from the teacher 
the names and residences of each absentee, and visit the 
houses of the parents. If the child has gone out without the 
parents' knowledge the constable takes him to school. If he 
continues to absent himself, he is arrested and sent to the 
juvenile asylum. 

The constable's duties in this " guide " are clearly and ac- 
curately defined. The large scope of the instructions may 
best be judged from the following transcript of the 29th sec- 
tion of the Act of 1862 : — 

" It is hereby made the duty of the Metropolitan Police Force 
(New York) at all times of the day and night to especially preserve 
the public peace, prevent crime, detect and arrest offenders, suppress 
riots and insurrections, protect the rights of persons and of pro- 
perty, guard the public health, preserve order at every primary and 
public election, remove nuisances existing in the public streets, roads, 
places, and highways, repress and restrain disorderly houses and 
houses of ill-fame, arrest all street beggars and mendicants, provide 
proper police attendance at every fire in order that thereby the fire- 
men, fire-engines and property exposed may be suitably assisted 
and protected \ assist, advise, and protect emigrants, strangers, attd 
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travellers, in public streets, or at steamboats and ships' landings 
or railroad-stationsy enforce eyery law relating to the suppres- 
sion and punishment of crime, or to the observance of Snndaj, 
or regarding pawnbrokers, or mock auctions, or emigrations, or elec- 
tions, or gambling, or intemperance, or lotteries, or lottery policies, 
or vagrants, or disorderly persons, or the public health or any 
ordnance or resolution of the common council applicable to police, 
health, or criminal procedure/' 

If the New York police carry out these numerous duties 
satisfactorily they must indeed constitute an effective force. 
There can be little need of such institutions as associations 
for enforcing the law upon this and that, of which we have 
so many in the metropolis, and which seem so many censures 
upon our police system. 

The Liverpool police force is governed by a Watch Com- 
mittee, and consists of a head constable, chief superintendent, 
and subordinate officers. The regulations are framed much 
upon the model of the metropolitan, but they have the advan- 
tage of being arranged for easy reference. The constables 
have unusual privileges, and are dealt with in an equitable 
and even liberal spirit. Major Greig, the head constable, is 
well known for the able manner in which his force has lately 
been handled, and the accurate and useful information sup- 
plied by him on matters of public interest. Every officer 
has his special place. It is the duty of one inspector to aid 
and encourage ticket-of-leave convicts in procuring employ- 
ment, to enquire respecting licence-holders, and to keep a 
register of these persons; another officer has charge of the 
penfolds for strayed cattle, others have charge of the Bride- 
well and the dead-house, as also the supervision of marine 
store dealers, porters, and the dock laws. The police act as 
agents to the reformatory schools, inquiring about juvenile 
offenders, and enforcing the contributions of the parents. 
This last duty is most important now that many fathers seem 
to consider the reformatory and industrial schools were 
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intended to provide a free and superior education for the 
children of the negligent and profligate. But possibly the 
most effective part of the system Is that which requires an 
officer of long experience to act as quasi public prosecutor. 
It is his duty to superintend all cases of felony and mis- 
demeanour which are the subject of investigation before the 
magistrate^ and to give the constables clear and distinct 
instruction as to the evidence that may be necessary. The 
force also undertake the management of the fire brigade. 
We think that this is an excellent arrangement, and regret 
that our space compels us to abstain from entering upon 
the details now. We may, however, recur to the subject 
on a future occasion. 

The Edinburgh police consists of a first-lieutenant and 
subordinate officers under the direction of the magistrates and 
council. The police have power to proceed against offenders 
under what is here called the Nuisances' Removal Acts. 
Among the special powers exceeding those of the metropolitan 
force which have been granted them by the Legislature is, that 
pawnbrokers at all times during their hours of business must 
produce on the demand of the superintendent of police, or any 
officer acting under him, his books, in which are entered 
articles received. They must also show the goods to the 
officer, and if required deposit such goods with the superin- 
tendent for the ends of justice, and they are liable to penalties 
for not giving immediate information respecting property in 
their possession of which a printed or written information 
has been left at their shops. The law against brokers is even 
more stringent. Brokers are liable to penalties for not 
entering in books furnished by the clerk of the police court 
a proper and distinctive description of each article purchased 
or received by them, the name and place of abode of the person 
from whom the property has been purchased, the date, and 
hour of the transaction, and the price paid, or agreed to be 
paid. The broker must also keep in his shop all articles 
purchased for a period of seven days from the date of the 
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purchase. The superintendent of police is authorized to 
enter all disorderly houses at any hour. The constables may 
cite^ by serving a notice in writing, any person who can give 
necessary evidence^ and may also serve a citation at once, upon 
any person committing such an offence as an obstruction. The 
citation of the constables has the same effect as the magistrates' 
summons in England. The dead-house is under the care of 
the police authorities. The police are bound to keep all 
persons under criminal charges in separate cells. 

The City of London police force is governed by similar 
rules to the metropolitan, and no fresh regulations have been 
issued since 1843. A constable has permission if any orders 
or instructions of his superior appear to be unlawful or 
improper, to appeal (after having obeyed them) to the Com- 
missioner, whom he is assured will pay him " due attention." 

The Dublin police is very much on the same model as the 
metropolitan. Every encouragement, however, is given to the 
men to think and act for themselves, with some sense of 
personal responsibility. Promotion is by competition, and 
decided (1) by the general character ; (2) zealous and eflScient 
discharge of duty; (2i) literary qualification; (4) length of 
service and bodily fitness. The rules of the service are 
excellently arranged though perhaps a little diffusely, and 
the spirit of fairness and consideration shown for the men is 
beyond praise. 

The Newcastle Borough Police instructions we notice 
simply to state that they appear most excellent as affording 
the largest amount of information in a small space. A 
constable might easily transfer the whole of them to memory 
verbatim. 

The examination of the several systems we have noticed 
clearly proves that the regulations of the metropolitan 
police force have been the basis upon which the others 
have been framed, and this fact may be taken as an assurance 
that if the Legislature, as it has lately done, will infuse new 
blood from time to time, and grant larger powers to the 
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force, it would soon become^ as it undoubtedly ought to be, 
the model to all others. 

We have at present confined our inquiries as much as 
possible to the improvements already effected in other 
systems. We now, however, propose to consider some 
suggestions, in the hope that some portion of them at least 
may be found useful. 

The police force, to be successful, should attach to itself 
the assistance of the public at large. The more the police 
are separated from their fellow-citizens, or assume a self- 
sufficiency, the more suspiciously will they be watched and 
the less assistance will they obtain. 

Mr. Gregory, writing some years since, reintroduced, with- 
out acknowledging it, Mr. Henry Fielding's proposition that 
the Police Gazette should be more largely circulated and 
frequently published. This was an excellent idea, more 
especially if, as Mr. Fielding suggested, the summaries of 
proceedings before magistrates were added. This would 
create a general and extensive interest in the publication, 
more especially among the working classes, who frequently 
now purchase a paper simply for the law intelligence, and 
this class especially is that which, even at the present time, 
most usually give Information to the police. It occurs to us 
also that the more certain and speedy apprehension of 
offenders would be effected if the certificate of the chief con- 
stable attached to the description, were taken, for the purposes 
of the Gazette, as equivalent to a copy of a sworn information, 
the obtaining which is a constant cause of delay. 

Dr. Stallard, writing on an improved administration of the 
Poor Law, considered that a magistrate should be appointed 
to assist the guardians in the administration of relief. We 
would go further, and suggest that in the metropolis the 
employment of constables to inquire into relief cases would 
be a speedy, economic, and effectual system. The number 
of men who could at any moment be brought to bear upon 
any particular parish, would make the work of inquiry easy 
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in times of the greatest distress^ and there would then be no 
possibiKty of the poor starving because the ovei^worked 
relieving officer had not time to visit them. We believe that 
if the question were put to the honest and industrious poor^ 
they would prefer the constable's visit to that of the present 
class of relieving officer. The strict discipline of the police 
force would ensure the perfect civility of the constables sent 
on this errand. This suggestion is not new^ it was adopted 
in France in 1656, and was in the Ordonnances de Police of 
Paris in 1864. 

One grave defect in our present criminal law is that no 
person can be compelled to come before a magistrate to give 
evidence on initiatory proceedings, such as the granting of a 
summons or warrant for fraud or a like offence. At present 
the magistrate must either issue process in cases where he has 
no satisfactory evidence, or else decline to act immediately, 
and thus unintentionally protect the offender. If the con- 
stables had a similar power of citation to that we have noticed 
in Edinburgh, fewer criminals would escape justice. 

We have offered these remarks and suggestions, not in any 
spirit of captious criticism of the different systems, but with 
a sincere desire to assist those who have the interests of the 
police in their hands. The prevention of crime can, we 
believe, be best effected by treating the police force with just 
liberality and consideration, by duly encouraging an esprit de 
corpsj so that each member is not only interested in furthering 
his own advantage, but in maintaining the reputation of the 
force untarnished, and thus procuring the good will and ready 
help of all classes of the community. 
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abt. vin.— the election inquiries. 

Bt Mb. Sebjeant Pulling. 

THE House of Commons, which the last Reform Act ex- 
tinguished, yielded to a cry from without, opposed to 
the personal prejudices and, as it was commonly supposed, 
to the personal interests of the majority of its members. The 
obstinately midntained privilege of Parliament keeping to it- 
self exclusive conusance in questions of the election of its own 
members has given way to the steady demand of common 
justice : and we hope we have seen the end of an invidious 
anomaly, so long fostered as to be looked upon as an element 
of our constitution — that the first principles of law, the rules 
of evidence, and the ordinary course of justice should be 
deliberately departed from in the investigation of questions 
aflfeoting the legal constitution of Parliament itself. It has 
come to be at last recognised in the ease of the House of 
Commons, as in that of other elective bodies, that all ques- 
tions affecting the due return of the individual members who 
constitute it, must not only be regulated by the general law 
of the land, but be disposed of by tribunals emanating from 
and wholly governed by such law. We take peculiar pride 
in finding thus at last recognised a principle in the case of 
Parliamentary election inquiries which, in the pages of the 
Law Magadne and Law BevieWy we so long laboured to force 
on public attention.* 

The statute which formed one of the last Acts of the last 
Pftiliaraentj '*the Act for amending the laws relating to 
Election Petitions, and providing more effectually for the 
prcYontion of corrupt practices at Parliamentary Elections " 
!u\^ taken away the usurped jurisdiction over such matters 
ti oiogfti^d by the House of Commons to committees of its own 

Magazine and Law Beview for May, 1866, Au^st, 1866, 
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members. This reionn was a measure of politic steward* 
ship on the part of public seryants who had received warning^ 
the pious bequest of an expiring Parliament^ conscious of 
glaring improprieties in the system, by which a large number 
of its members came to be invested with their solemn trust 
There can now be no retrograde movement; nothing can 
upset the concession thus solemnly made to the nation^ that 
all questions affecting the election of its representatives in 
Parliament must henceforth be disposed of by an established 
system of judicial inquiry^ wholly free from the bias^ the 
defects, and the inevitable evils of the Election Committees. 

The machinery so recently introduced will, no doubt, 
require great supervision. It is not in any way derogating 
from the wisdom of Parliament in gracefully abandoning an 
odious privilege, to suggest that the new system which it has 
at present set up may require considerable re-adjustment 

The Act just referred to was necessarily passed somewhat 
in haste. When it had been settled that the old Committee 
system should go, the next matter to be considered was the 
establishing a tribunal to which the jurisdiction and power 
of the condemned committees should at once be transferred. 
The Judges at Westminster Hall were consulted, and Par- 
liament was officially informed that Her Majesty's Judges 
unanimously protested against the duty of trying Election 
Petitions. After some further consideration the clauses 
now forming part of the Act were approved of, providing 
for an addition of three new judges to the judicial staff at 
Westminster Hall; and that large addition to the number 
of Her Majesty's Judges being authorised by Parliament 
and at once acted on by the Government, Westminster 
Hall appeared to concur by selecting for the new duties 
not those judges newly appointed, but the senior Puisne- 
Judge of each of the three courts. We have it, however, 
now from very high authority,* that the Act '' was imposed 

* Mr. Baron Martin in the Bradford Election Inqtiiry. 

a 2 
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upon the judges as much against their will as any duty 
could possibly be imposed." 

The result hitherto is certainly rather disappointing. The 
inquiries conducted before the three distinguished judges 
so selected have brought about a state of things by no means 
so satisfactory as was at first anticipated. 

It was not without reason assumed that the decisions 
of the judges differed from those of the election com- 
mittees, would in each case be governed by general 
principles, clearly and distinctly laid down. How far this 
has been the result may be gathered from the reports 
which certainly have taken the public by surprise, and 
have been freely commented on as disclosing decisions 
altogether conflicting. The various definitions of what 
constitutes agency, what is bribery, what is treating, &c., 
reported to have been given by the learned judges, 
and the distinctions said to be drawn for those pur- 
poses between one state of facts and another, proved at 
the various election inquiries, do not suggest to ordinary 
minds that much progress has yet been made in getting at 
anything like a code of precepts of right and wrong, to 
guide candidates and election agents for the future. At 
almost all of the inquiries, elaborate judgments have been 
given, and the learned judges have, in summing up the facts, 
pointed out the special circumstances in each case on which 
they relied, but in vain do we look for general rules or 
principles to guide us for the future. Mr. Justice Blackburn, 
whose judicial dicta in these matters have been much approved 
of, observes in the Bewdley case : — 

'^ As to what constitutes an agent it is difficult to lay down a 

precise rule which would be applicable in every instance 

The question ultimately to consider would be whether the evidence 
is of such a character as to show upon the whole that the agency 
was such as to render the candidate responsible for all that he might 
do. That I apprehend will be the point upon which Judges will 
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frequently find great difficulty. In each case the Judge will have 
to bring his common sense to bear and to satisfy himself as to 
whether the evidence is sufficient or not.*** 

Again^ upon the subject of treating., the same learned judge 
observes : — 

"The law is defined with tolerable clearness in the corrupt 
practices Act. The whole of the section relating to treating turns 
upon the word "corruptly," and the question as to whether there 
be corrupt intention depends upon what was done, the extent and the 
way in which it was done. It «>, therefore^ always matter of doubt 
upon which the judge or jury in the case must form its own 
opinion, which some may thinh wrong and others right.**^ 

With such unfettered discretion^ it is not to be wondered 
at that the reports of decisions come to by the judges have 
not tended very greatly to enlighten the public mind, and 
thai; the newspapers have felt themselves at liberty to pro- 
nounce such decisions to be very unsatisfactory. 

The Pall Mall Gazette, in commentiug lately on these 
decisions and the conflict between the reasons given for 
convictions and sentences in the case of Norwich, Westbury, 
and Bradford, and for acquittals in the case of Westminster, 
Tamworth, and Coventry, whilst paying a just tribute to 
the judges, whose purity and impartial motives have never 
been assailed, ventures to suggest that there — 

"Seems to have grown up in the minds of the judges as they 
became more familiar with the details of election jobberies, a 
certain tenderness to good intentions, a certain feebleness in the 
interpretation of facts, and a certain inclination to strain the law to 
a favourable construction, which is especially unfortunate in showing 
bow future candidates may spend money and yet escape condemna- 
tion/'t 

* Judgment of Mr.. Justice Blackburn, Bewdley Election Petition, 
Law Times, Rep. Vol. xix., p. 677. « t.t « wo 

t Staleybridge Election Petition, 20 Law Times, Rep. N.S. p. 78. 
t FaU MaU Budget, March 6, 1869, p. 7. 
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It would be unwarrantable in us to quote expressions, 
however mild, which thus reflect on the distinguished 
judges who have undertaken the duties imposed by the new 
statute, if these judges had not themselves expressed their 
own reasons for believing their position in the election inquiries 
was unsatisfactory. Mr. Baron Martin is reported to have 
thus expressed himself on the subject — 

*<*My own personal objection to the Act,' observes that judge, 
^was that I was called upon to do exactly what I am now com- 
pelled to do. It is to denude myself of my real office, and instead 
of sitting as a Common Law Judge, and to the best of my judgment 
sitting to decide matters of law, and leaving it to juries to decide 
matters of fact, I am compelled by this Act of Parliament to sit here 
and decide on a pure matter of fact, as if I were a jury. I protested 
against that being imposed upon me, and, as far as I can, I protest 
against it now.' "* 

The learned judge, referring to the practice hitherto 
followed by himself and his learned brothers with respect 
to the announcement of their decisions, intimated that in 

FUTURE SUCH DECISIONS WOULD BE GIVEN WITHOUT 
STATING THE REASONS ON WHICH THEY WERE FOUNDED. 

The prescribed machinery has therefore failed in one very 
important part, and in its working many of the evils of 
the old system spring up afresh The new machinery is not 
less costly than the old and, as a cousequence, the odds 
seem to a considerable extent to be in favour of the rick 
and obstinate candidate over the less wealthy and more 
scrupulous. The number of instances in which the petitions 
have been abandoned tends to confirm this impression. 
The new statute requires applications for withdrawal of 
petitions to be made to the council or judge, and certain 
provisions are made to prevent corrupt bargains for such 
withdrawal, but it would be altogether absurd to suppose 
that where such costly proceedings are so entirely in the 

* See " Report of the Bradford Election Inquiry." 
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hands of private parties, experienced professional agents 
cannot bj compromises, to the mutual satisfaction of their 
several clients, draw the curtain on all irregularities and 
cormpt practices, quite as effectually as was done with the 
election petitions of old. 

Looking to all the circumstances, it seems inevitable that 
further legislation to secure regularity and check corrupt 
practices at our Parliamentary Elections is immediately 
called for, and the fresh disclosures which are every day 
made as to the more extensive corruption which is practised 
at municipal elections seem to call for a remedy, not by 
way merely of occasional local application, but one which 
shall effectually deal with the disease and renovate the 
system. 

We have already proposed such a remedy, and we now 
recur to it. Let us, in lieu of the present practice of the 
returning officers' proceedings being a mere form, and all 
questions of the validity of his return being left to be dealt 
with at the discretion merely of the candidates and their 
agents, require all questions affecting the validity of the 
election to be disposed of before the return is made. 

A provision to this effect would effectually preclude the 
present costly and unsatisfactory inquiries on Election Peti- 
tions, and it would substitute, in a matter of so much public 
moment, official for merely private action. The prescribed 
ordeal would serve to bring to light at once and on the spot 
all the sinister doings at the election, and would go farther. 
It would infallibly deter the agents of corruption and prevent 
the national evils which now have on every occasion to 
be dealt with merely as private grievances. 

Our readers will remember that our plan consists in pro- 
viding at every election for a sufficient investigation, super- 
vision, or scrutiny by the returning officer, with the aid of 
competent assessors, before making his return. 

The course we suggest is very simple. Let the sheriff's ap- 
pointed assessor be empowered immediately after each election 
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to enter on a supervision of the proceedings. Let due pro- 
vision be made by law for securing the attendance at such 
an investigation of all necessary parties^ keeping the inquiry- 
open so long and no longer than the circumstances of each 
case warranted; further let us have provisions for visiting 
with costs those who are the real cause of delay and expense^ 
and there will be little difficulty in ensuring a system of inves- 
tigation, at once inexpensive and thoroughly efficacious. We 
have in a former number* sketched a Bill for carrying out 
these suggestions^ but no doubt many useful amendments 
might be introduced. 

One thing is proved by the recent inquiries, and by 
the strong remarks of the learned judges already referred to, 
viz., that it would be better, instead of the presiding officer 
in the local inquiries disposing at once in all cases of both 
the law and facts, that provision should be made for the facts 
being, where necessary, reduced into the form of a case, 
for the law of Westminster Hall to be afterwards deliberately 
applied to that case by the judges. 

Let us now deal with the objections which have been made 
to this. 

It has been urged that the expense of such proceedings 
by the returning officer would be serious, and that it would 
be a hardship on candidates, the validity of whose return is 
not now called in question, that they should be subject to any 
such ordeal. It has been further said that the delay in the 
return of the writ in undisputed cases, would be productive 
of unnecessary inconvenience. None of these objections, 
however, will be found to have any real force. 

The delay and the cost of such an inquiry in honest undis- 
puted elections would be very inconsiderable, and would be 
amply compensated for by the advantage both to the public 
and the bon& Jide candidate in ensuring fair play and check- 
ing previous expenses, whilst, in contested cases, such an 

* Law Magazine and Law Review, August, 1866. 
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inquiry on the spot, immediately after the events occurred^ 
could not fail to have the advantage over both the old 
system and that called into existence by the Act of last 
year, in point of cost^ expedition^ and general efficacy. 



Art* IX.— CORONERS' ELECTION LAW. 

THE contest for the coronership of the western division of 
Middlesex last year has led to litigation likely to be of a 
protracted character, in consequence of the unsettled state of 
the law with respect to the right to vote at elections for 
coroners, and the still more serious difficulty of ascertaining 
in the absence of any registration what persons are entitled 
to vote. 

There were two medical candidates, Dr. Hardwicke, the 
deputy coroner for central Middlesex, and Dr. Diplock, the 
successful aspirant. Although we are naturally reluctant 
to make any indiscreet admissions with respect to there being 
any limit to the capacity or powers of the legal profession, 
yet we fear that unless we start with Pitt's maxim that 
^ any man is fit for any place," we must admit that members 
of the medical profession are, eic officio, better adapted for 
the holding of post mortems than an expert leader at Nisi 
Prius. Were it the vivisection of a witness that was in 
question, our sympathies would be on the side of the legal 
world. But certainly post mortems appear to be the peculiar 
province of the medical practitioner. It is doubtless a general 
impression to this effect that virtually leaves the contest 
for a coronership to medical competition exclusively. 

The legal world, however, as we said, are likely to be 
deeply interested in the mysteries of Crowners' Quest Law 
and Quo Warrantos by the contest referred to. Indeed, the 
only cause for surprise as to this phase of the question is 
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that there is not a Quo Warranto^ or some other high 
prerogative writ brought to test the shortcomings of most 
elections for coroners. For, had the sheriff the eyes of 
Argus (we mean of course in a legal sense), he could hardly 
be able to discern between a real and a pretending voter— the 
question what estate is a freehold and what a chattel being 
sometimes of the most difficult nature, and quite adequate to 
puzzle a vice-chancellor, much more a sheriff or his deputy. 

The pleadings in the case referred to, we believe, indicate 
that Dr. Hardwicke alleges that watermen and graveholders 
voted as such. There being no scrutiny prior to the poll, it is 
clear that though the allegation referred to may prove to be 
unfounded in fact, yet the existing state of the law holds 
out a bounty upon such claims. Acts indeed which judges 
ignore soon become obsolete, unless renewed by the Legis- 
lature, and it generally happens that the judges tire the 
Legislature out in the contest. There are even dicta to 
the effect that where a long course of usage is adverse to 
an Act of Parliament, the judges, although they cannot raise 
a prescription against the express words of a statute, yet 
will attack it in flank, and presume that there was a repeal- 
ing Act, even though there is no record of such on the 
statute book. 

But it is to be observed that all who vote at coroners' 
elections prescribe in a que estate* The prescription, there* 
fore, being real, and not personal, no length of time can 
give them a prescriptive right to vote unless they prove 
their ownership of a freehold in the district. Did the voters 
claim a right by descent, independently of any estate of 
freehold, the legal merits of a claim not founded in fact 
upon the ownership of a freehold would admit of much 
argument. But no such claim is advanced by any class of 
voters at coroners' elections. In connection with the case 
referred to, it may not be uninteresting to trace the origin 
and nature of the coroner's franchise. 

The office of coroner appears to be a relic of the old Saxon 
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goTemment of this country. Indeed it and the County 
Courts are perhaps the only two Saxon inetitutions of which 
we can boast as having been transmitted to us from the free- 
bom Britons and Saxons of ancient times. Our common law^ 
our Legislature, the royal prerogative, and even the '^Palla- 
dium " appear to be of Norman birth. 

This is perhaps the cause of the obscurity which hovers 
round the origin and ancient functions of the office of coroner. 
The County Courts were perennial institutions, ebbing and 
flowing at stated times, and therefore regulated by a normal 
jurisprudence and procedure. The coroner's visits, on the 
contrary, like those of the angels, are few and far between. 
Hence that ancient office has been allowed to become over- 
grown with the weeds of time, and to have received but a 
slight application of the reforming besom which has been so 
vigorously applied in numerous other directions. 

For instance, there are coroners by charter, commission, or 
privilege, within particular liberties and franchises, as to which 
the lords or heads of corporations are empowered by charter 
to act themselves, or to create their own coroners. (Mad. 
Excheq., 287.) This privilege, which may also be claimed by 
the Crown, is expressly excepted in the statutes passed to 
regulate the election of coroner. 

Besides this class of prescriptive coroners, and coroners 
ex oficio, such as the Justices of the Court of Queen's Bench, 
there are particular coroners for each county, who hold their 
office virtute electionisy in pursuance of the statute 3 Ed. I. 
(West 1), c. 10. No number is limited by the statute, and 
the Lord Chancellor may issue writs for the election of one 
or more coroners, upon a petition of the freeholders of the 
county and the approbation of the justices, certified at the 
general quarter sessions of the peace. ( The Coroner of Salop, 
3 Swanst., 181. See 7 & 8 Vict., c. 92, ss. 4-29.) 

The qualification fixed for a coroner by statute 3 Ed* I., 
c. 10 (which was probably only in affirmance of the common 
law), was the possession of a knight's fee. This was altered 
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by 28 Ed. III., c. 6, which however merely provided that 
coroners should be elected of "the most meet and lawful 
people.'* 

The statute 14 Ed. III., c. 8, enacts, " that no coroner 
be chosen unless he have land in fee sufficient in the same 
county, whereof he may answer to all manner of people." 
Sir John Jervis considers that this statute is not only un- 
repealed but is in active operation at the present day. We 
reluctantly differ from so eminent a jurist. But no authority 
whatever can be attributed to so old an Act, upon which 
there are no decisions, while the course of usage has been 
for many generations to the contrary. If Sir John's opinion 
on this point is correct, it is hard to consider that a statute 
can ever become really obsolete. 

For the office of a coroner of a borough, however, it is 
agreed upon all hands that no qualification is necessary, 
except that he be not a member of the corporation. 

Coroners of a county are elected by all the freeholders in 
the County Court, by virtue of the king's writ, de coronatore 
eligendo. In this way formerly sheriffs were elected, and 
also all other officials who were to be concerned in matters 
affecting the liberty of the subject The writ is issued by 
the cursitor of the county. 

The 7 & 8 Vict., c. 92, after expressly repealing the 58 
Geo. III., c. 95, provides (sect. 2), that the justices in 
general or quarter sessions assembled may petition Her 
Majesty to make a fresh division of districts in order to 
facilitate the discharge of their duties by coroners. Notice 
of tliis petition is to be given to the existing coroners of 
the county (sect* 3), Her Majesty may then issue writs as 
petitioned for (sect. 4). Every coroner is to reside within 
his district, or at least within two miles thereof (sect. 5). 
The nineteenth section authorizes a coroner for any district 
to act elsewhere in the same county, wherever his district 
ia situate. The tenth section provides that the election shall 
he held within the district, and, if not determined upon the 
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view, may be so by a poll, to be held the next day but one, 
and to last for two successive days only. 

Sir John Jervis seems to think that this Act is inapplicable 
except where a division of counties has been made, and that, 
as the former Act 58 Geo. HI., c. 95, is wholly repealed, 
difficulties will arise as to the cclsus omiasi. This opinion seems 
to be well founded, though practically the question is not 
likely to arise, as numerous divisions of counties must have 
been made ere this under the 7 & 8 Vict., c. 92. 

The poll in each district is to be taken at the place to 
be appointed for holding the court for such election, or else- 
where, as may be appointed at quarter sessions (sect. 11). 
The sherifis may erect booths at the principal places of 
election, and also at each of the appointed polling places. 
These booths are to have aflixed on them the names of the 
several parishes, townships, and places for which they are 
each allotted, and no person can vote in respect of any pro- 
perty but at the booth appointed for the locality wherein the 
property is situate. Voters for districts not having special 
booths are to vote at the principal place of election (sect. 13.) 

The sheriff or his deputy may appoint poll clerks, who are 
to be sworn to take the poll justly, and " to set down the 
names of each elector, and the place of his residence, and 
for whom he shall poD, and to poll no elector who is not 
sworn," if so required by a candidate. This oath the clerk 
is empowered to administer (sect. 13). 

In the case of a poll, the freeholders are not ordinarily 
sworn ; but their names, their place of abode, and freehold, 
and the names of the occupiers, are entered in the poll book. 
A voter, however, if required by or on behalf of a candidate, 
must swear that he is a freeholder in the county ; that such 
freehold has not been granted to him fraudulently or colour- 
ably on purpose to qualify him to give his vote ; that the 
place of his abode is at — r- ; that he is of the age of twenty- 
one years; and that he has not been before polled at the 
election. 
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At the end of the poll the 8heri£b« after making proclama- 
tion, declares the person duly elected. Sir John Jervis 
(p. 26) seems to think that a scrutiny is discretionary with 
the sheriff to grant, or not. But as so much of the law and 
practice of these elections is still left to the operation of the 
common law, it seems to follow as a necessary consequence to 
election by vote, that a scrutiny is incident thereto. (1 Vent. 
206; 2 Vent. 25 ; 2 Len. 60.) 

The first statute we find regulating the qualification of 
electors of coroners is the 28 Ed. III., c. 6, already referred to. 
It provides that ^^ all coroners of the counties shall be chosen 
in the full counties, by the commons of the same counties, of 
the most meet and lawful people that shall be found in the 
same counties to execute the said office." 

This statute^ doubtless, meant by the words ^^ commons of 
the counties," the freeholders who voted at elections for 
knights of shires. Although our common law is essen- 
tially feudal, and can claim no earlier date, according to 
Hallam, than the reign of Henry II., yet this observation is 
strictly correct only as regards the superior courts of law. 
Equity, of course, as distinguished from law, was unknown 
to . the Saxons. Still, numerous Saxon institutions survived 
the great Norman oppression, and still flourish amongst us 
in more than pristine vigour. We are not referring to 
gavelkind, which is the common law of a whole county, nor 
to several other customs which still prevail in particular 
districts, notwithstanding the centralising influence of the 
fixing of the Court of Common Pleas at Westminster by 
John, and the institution of circuits by Henry II. 

These two great foci of our legal system tended strongly 
to reduce all customs and other Saxon relics, to the uniformity 
of the common law. Nevertheless, the County Courts, an 
essentially Saxon tribunal, were so beneficial, and, in fact, so 
indispensable for the due administration of justice, that they 
were never for a moment submerged from the time that 
William the Conqueror landed at Hastings down to their 
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establislunent on their present footing, or nearly so, by the 
County Courts Act of 1846. 

The County Courts were presided over by the earl and 
bishops jointly^ and the suitors were the freeholders. There 
is very considerable room for doubt whether trial by jury is 
of Saxon origin. The better opinion is that although Saxon 
institutions were generally more democratic than those pre- 
valent under the Norman regime, yet that the Normans were 
the first to institute the ^^ Palladium of the Constitution." 

This is probable a priori^ for the government of the 
whole country being feudal, that is to say, military, and all 
the freeholders of less rank than knights being of equal 
rank among themselves, a jury was the most natural mode 
for them to settle their disputes. However that may be, 
certain it is that the administration of the most important 
fiscal matters fell into the hands of the suitors to the County 
Court Of this custom the special sessions and grand jury 
assessments are still remnants. 

Besides administering the revenue, the suitors to the 
County Court elected knights of shires, were bound to the 
trinoda necessitas, and also to the discharge of the military 
duties incidental to freehold tenure. The qualification was 
a rateable value of 40*. worth of land, held for an uncertain 
tenure, but not at will. 

The question. What class of voters at common law had the 
franchise in boroughs ? is much more difficult to determine, 
and most probably, indeed, there was no uniform law at 
all on the point; but each borough was regulated by its 
own usages. 

The phrase ^^ commons," however, in old statutes means 
freeholders who were not peers. Almost all owners of land, 
indeed, in those early times were "freeholders," that is to 
say, they held their farms at least for the terms of their 
lives. These, then, were the voters of elections for coroners 
appointed by the statute of Edward L A similar usage 
probably prevailed before the statute at common law, and 
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the Act was intended probably to be rather a restriction 
upon the ever encroaching prerogative of the Crown than 
to combat any error as to the class of persons who were 
entitled to vote^ if the election was to be at all conducted 
upon popular principles^ and the coroner not to be appointed 
by the Crown. 

Purchasers of redeemed land tax are by the 42 Geo. III., 
c. 116^ s. 154, to be deemed to be in possession of so much 
rent in fee farm. These persons, therefore, it would seem, 
have the coroner's franchise. 

Whatever argument the statute of Edward might ad- 
mit of with respect to the persons it enfranchised for the 
purpose of electing coroners, it is at all events certain that 
the construction it received was that by the word "com- 
mons" freeholders alone were indicated. It is, therefore, 
merely a matter of abstract speculation to inquire whether 
the Act was rightly construed or not. The Statute of Uses, 
and numerous other Acts of Parliament, have been interpreted 
by the judges in a manner quite at variance with the inten- 
tions of the Legislature, yet no one presumes to call in 
question the validity of these decisions at the present day. 

The amount of estate is not defined by the statute of 
Edward III. ; therefore, if of a freehold nature, and within 
the county, it will confer the right to vote, no matter what 
is its amount. The definition of a freehold is any uncertain 
estate in lands or tenements. A lease, therefore, to A until 
B returns from Eome, or for the life of A, B, or any third 
person, will qualify, while a most valuable lease for 1,000 
years will not confer such a franchise. This is the most 
important anomaly in the present state of the law respecting 
the right to vote at an election for a coroner. 

Another difficulty arises with respect to merely equitable 
owners of freeholds. The 68 Geo. IIL, c. 95, expressly em- 
powered the cestui que trust in possession to vote at these 
elections. But that Act was repealed by the -7 & 8 Vict., 
c. 92, which does not re-enact any such provision. The con- 
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sequence Is that we are remitted to the inquiry whether an 
equitable freeholder could by the common law vote at an 
election for a coroner. 

Sir John Jervis (p. 24) has no doubt respecting the affirm- 
ative of this question. We have learned with surprise, 
however, from so distinguished an authority that the recog- 
nition of a merely equitable estate by a Common Law Court is 
so much a matter of course. The point is one, we think, of 
extreme diiBBculty, though it will probably not arise until 
there shall have been some express legislation on the matter. 

That a repeal of the Act of Edward III. is eminently 
required is obvious at a glance. What lawyer could satis- 
factorily answer the question, **What is a freeholder at 
common law ? " Is a right of way a freehold ? Is any incor- 
poreal right a freehold within the meaning of the Acts ? It 
is astonishing what a number of long-shoremen, grave-holders, 
watermen, et hoc genus omne^ is evoked from all the nooks 
of a district whenever their electoral services are brought 
into request. There being no registry, no revising barrister, 
to prune the freehold tree, it spreads its branches on all 
sides, while in its obscure shade repose many living things of 
an unclean nature. 

Suburban parishes being comparatively small, there Is 
a vast number of small patches of ground, originally devoted 
to purposes of religion, education, or charity, that have for 
many years fallen into the hands of private owners. These 
persons, indeed, would be entitled to vote at Parliamentary 
elections. But it is the door, which the rule as to admitting 
every freeholder to vote opens for fraud, that is censurable. 
Even these infinitesimal properties and rights are claimed by 
numbers whose claim to vote it is impossible to anticipate 
or scrutinize beforehand. It is monstrous to consider that 
watermen and graveholders, if not owners of apple-stalls 
and movable conservatories, may hold in their hands the 
important appointment of coroner. The Parliamentary should 
be regarded as the model franchise. But, if it is not, then 
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let us substitute therefor what is better. But there cer- 
taiulj should not in any civilized State be two different 
modes of holding popular elections to public offices. 

It is hardly necessary to endeavour to prove mo do et forma 
that there ought to be only one mode of popular election. If 
the present system of voting at elections for members of 
Parliament is not the best, it ought of course to be im- 
proved, and perfection either exactly or at least proximately 
attained. But, whatever inode of election is used for 
returning members to serve in Parliament, a precisely similar 
system ought to be adopted upon every occasion of a popular 
election, that is, in which the general sense of the public in 
a certain district is sought to be ascertained. 

There is a distinction, indeed, between deliberative and 
merely elective assemblies. For instance, without offering any 
opinion with respect to the ballot (which would be entirely 
extra-judicial on our part), it is abundantly clear that any 
objection founded upon the inappropriateness of the ballot in 
the case of divisions in Parliament does not at all apply to 
the preliminary election of the members themselves. An 
M.P. is one who, ex vi termini^ is likely to influence other 
members of the Legislature, not only by his example, but by 
what is sometimes equally powerful, by persuasion. Eloquence 
and argument, however, are incompatible with secret voting. 
In the case of the voters, however — without referring to the 
press, which discharges to a great extent the educational 
functions of the several classes towards each other politically — 
the chief difficulties in the way of a fair election of represen- 
tatives are bribery, intimidation, and other similar agencies, 
which have not the same influence on those who sit 
in the Lower House. At all events, even if they were 
venal they are sent to Parliament to speak as well as act, 
and therefore secresy is out of the question. 

But with regard to all purely elective assemblies, e.g,^ . 
clubs, debating societies, elections of members of Parliament, 
or of coroners, whatever mode is best suited to one such 
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meeting is equally suited to all. We do not by anj means 
wish to intrude upon debateable ground. Politics are not 
our sphere; we breathe the calmer atmosphere of judicial 
investigation^ and^ if we have referred to the ballot^ it is 
merely to its principle viewed indifferently on both sides. 
Certainly, if the qualification of voters at Parliamentary 
elections be determined on after great care and anxious 
consideration by the Legislature, it follows as a necessary 
consequence that the Parliamentary should be deemed the 
model franchise. A Bill should therefore be introduced in 
the House of Commons to assimilate the right of voting at 
elections of county coroners to the right now exercised 
under the Representation of the People Act, 1867. 

After reciting the inconvenience to which the present laifiT 
respecting the qualification of voters at elections for county 
coroners has given rise, it should provide that the qualification 
of such voters should be in future the same as that of freeholders 
at Parliamentary elections, and disqualify all other person^. 
It should confine its operation to election for county coroners 
under the writ de coronatore eligendo, and save from its 
purview coronerd viriute Ojfficii, as also all appointed by 
charter, commission, or privilege, or in accordance with 
any prescription or custom. It should also re-enact the 
7 & 8 Vict., c. 92, except as to the single point of 
electoral qualification, and the Bill should be exclusively 
confined to England. Its set effect would be to limit the 
coroner's franchise to those freeholders whose names are on 
the parliamentary register, but not to extend the coroner's 
franchise to any one not at present entitled to vote at such 
elections. 

A short Bill on coroners' appointment has been brought 
in by Mr, Goldney. But of this measure we cannot 
speak very favourably. Mr. Goldney proposes to place the 
appointment of coroners in the hands of the executive. We 
thought that one of the greatest reforms of our time was 
^ the transference of patronage from Secretaries of State to 
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peraonal merit, as tested by a competitive examination. The 
next best test of merit is an election by public poll. But 
to give the Home Secretary or the Lord Chancellor an 
increase of patronage appears to us to be as inexpedient as 
it is retrogressive and opposed to every principle and idea 
of modem legislation. 

Out of 21,801 inquests, verdicts of homicide were returned 
only in 482 cases. In what a vast number, therefore, must 
suspicion have been nipped in the bud. The evidence on a 
post mortem examination is essentially technical, in other 
words, the logic of certain facts known only to the medical 
practitioner. There seems every reason to think, therefore, 
that medical gentlemen are the best fitted for the office of 
coroner. The functions of the legal world in the matter 
appear to be to institute the necessary legal reforms, but to 
halt there. 



Art. X.— indexing AND DIGESTING. 

An Index to all the Reported Cases in the several Courts of 
Equity in Ireland, from Trinity Term, 1838, to Hilary 
Term, 1867, with a complete Table of Cases. By Eichaed 
Wilson Gamble, Esq., M.A., Barrister-at-Law, and 
William Barlow, Esq., B.A., Barrister-at-Law. In 
2 vols. Dublin : Hodges, Smith & Foster, Booksellers to 
the Hon. Society of King's Inns. 1868. 

Digest of Cases decided in the Supreme Courts of Scotland, from 
180D to 1867, and, on appeal, from the House of Lords from 
1726 to 1867, being a new edition of the Digest from 1800 to 
1852, by Mr. Shaw; and from 1851 to 1862. By Messrs. 
Macpherson, Bell, and Lamond, Advocates ; Revised, 
Consolidated, and Continued to 1867. By Andrew 
Beatson Bell, and William Lamond, Advocates. 
Edinburgh : T. and T. Clark. 1869. 

rpHE valuje of an index to reported cases can neither be 
**" exaggerated nor denied. Cui bono the words of an Act of 



Indexing and Digesting. 101 

Parliament, if it is overridden by judicial comments? Indeed 
the letter of a statute is not devoid of life, although there 
may be a considerable number of decisions to a contrary 
effect, provided that none of these has been pronounced by the 
Supreme Court of Appeal. If it has, then all arguments to the 
contrary founded upon statute law are vain. For the House 
of Lords confessedly never abrogate any principle necessarily 
involved in any case decided by them. No one can doubt the 
expediency of such an ultimatum, Expedit rcepvblicei ut tit 
finis litium 

But, until a case or principle has reached that gate of ivory, 
it may be reconsidered afresh. Decisions by the superior 
courts are not binding upon the House of Lords, nor 
necessarily upon any tribunal except that which pronounced 
it. There are cases which at this present moment would 
probably receive a different determination in the Court 
of Common Pleas from what they would experience in the 
Queen's Bench or Exchequer — Quot homines; tot sententue. 
Mr. Justice Blackburn may decide a point of martial, or 
election, law differently from adjudications on the same 
question by Chief Justice Cockbum or Baron Martin. 

In the evidence given before the Bankruptcy Committee 
of 1864, frequent proofs will be found that the various 
Bankruptcy Commissioners have so varied in their judgments, 
that there was a general outcry for a legal dictator in the 
shape of a Chief Judge. 

As it is not every case that reaches a haven of rest in the 
House of Lords, a vast number of disputed points still hover 
around the superior tribunals, affording materials for forensic 
and judicial disquisition. To find a case, therefore, either for 
plaintiff or defendant is often a matter of great case, while 
sometimes it becomes the function of the advocate to tot up 
a considerable number on both sides in order to see where the 
net balance lies. Cases, therefore, are the proximate data 
with which the lawyer deals. A rule of statute or common 
law may underlie these. But although the foundation, it is 
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itself unseen, and the attention of the practitioner is entirely 
directed to the superstructure of cases, unless these have 
been rapidly run up on some recent statute. The facilitating 
of a reference to decided cases is, therefore, no slight boon 
to the profession, and though the compilers of an Equity 
Index cannot lay claim to originality, except occasionally 
perhaps in the way of arrangement ; yet their services to the 
profession are not to be on that account ignored. It is a 
vulgar error to suppose that it is only the producer of raw 
material that really adds to the national wealth ; the utilising 
and manufacture of the raw material is surely as important 
as its production. It could as reasonably be contended that 
the last fabricator of a utility is the only real producer of 
wealth. But this would be also an error, and a denial of 
final causation. It is certain, however, that as far as practical 
utility is concerned, the person who digests and arranges 
professional information, does that which is of paramount 
importance, and yet which is usually not attended to as 
sedulously as its importance deserves. 

Of the value of Chitty's Equity Index it would be irre- 
levant to offer any observations. The index of Messrs. 
Gamble and Barlow has been prepared on a precisely similar 
plan. The headings and general arrangement are pro- 
fessedly modelled on Mr. Chitty's work. That index is, as 
our readers are aware, prepared on an inverse chrono- 
logical method. The last decision is placed first, and, 
conversely, the first becomes last. The logical and chrono- 
logical methods of investigation are thus contrasted in an 
interesting way. In the work before us the chronological 
method, too, is adopted. But it is the simple or natural 
chronological method. We are not sure that this, while 
being easier for the compiler, is not also the more philo- 
sophical arrangement. Indeed, once that the practitioner 
knows in what part of the section in the index he should 
look for the latest • cases, it is quite immaterial whether 
that part is first or last of the section. On the other 
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hand^ as Messrs. Gamble and Barlow point out in their pre- 
face, their method " renders it more easy to trace the 
progrees of any principle of equity down to its latest 
development.'' 

While Mr. Chitty's arrangement has been adopted as 
the basis of the present compilation, yet as there are some 
differences between the laws of England and Ireland; 
most of these differences are notified by distinct and peculiar 
headings. ^^ Judgment-mortgages," for instance, are a species 
of security peculiar to Ireland. The " registry of a judg- 
ment as a mortgage *' therefore occupies a distinct heading. 

In like manner the Landed Estates Court had nothing like 
it in this country prior to the passing of the Land Registry 
Acts of 1862. In respect of these Acts, the volume before 
us will we think be found to contain an amount of informa- 
tion which is not available from any English source. Various 
intricate questions are sure to arise upon the construction of 
these Acts; and there is little doubt that analogous deci- 
sions in the Irish Court, now in operation for twenty years, 
would be followed, or at least suflSciently appreciated, by 
English tribunals called upon to decide the same class of 
questions for the first time. We would suggest to Messrs. 
Gamble and Barlow in their next edition to point out the 
headings peculiar to Irish law. This would increase the 
value of the book for practice in England, more especially 
^here, as in the case of the Land Registry Acts, we adopt a 
reform already acted upon in Ireland. 

The law of judgment mortgages, for instance, is not 
anlikely to be copied at some future time by our Legislature. 
There is a very general impression afloat that a judgment 
is not as good a security for the creditor as it ought to be. 
Lord St. Leonard has invariably favoured purchasers at the 
expense of creditors. Under the impression that his lordship 
was facilitating transfers of real property, he introduced the 
23 & 24 Vict., c. 38 (since followed by another Judgment Act) 
which was contrary to the policy of the Legislature in respect 
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of judgments ever since the reign of Edward I. Instead of 
facilitating transfers, the modem policy of the Legislature 
tends greatly to complicate them. Were judgments a 
common statutory mode of mortga^ng or charging land^ 
intending purchasers would feel much more content upon 
satisfaction being entered upon all the judgments, than ihey 
now can by the mere delivery to them of the title deeds. 
Their possession does not necessarily give priority, even 
against an equitable mortgagee, who was cajoled out of the 
possession of the deeds by the mortgagor. The greater sim- 
plicity of the Irish system will be apparent by a glance at a few 
of the cases on mortgage in the work before us. It is, indeed, 
the merest delusion to suppose that land can be rendered easy 
of transfer while difficulties are thrown in the way of encum- 
bering it. The more costly* and vexatious this is made, the 
more trouble there will be afterwards in making out title to 
a purchaser. Where the interests of a family are not in 
question, the more marketable land is, the better for every one. 
Any law to the contrary is really a tax upon land, and so far 
diminishes its value. 

The Irish cases on registration will be peculiarly valuable, 
if ever, as is not unlikely, a general system of registry is 
adopted in England. Even already the register districts 
comprise no inconsiderable portion, not indeed of the area, but 
of the wealth of the entire country. In Ireland there has 
been a general registry system since the reign of Queen 
Anne : the consequence is that no one ever inquires after the 
legal estate in Ireland. The only question on a sale or mort- 
gage of land is what are the charges on the register. As to 
any not appearing therein, and of which the purchaser has 
not notice, he may literally apply the maxim, De non appar- 
entibus et non existentibus eadem est ratio. It cannot be very 
long before the value of a general system of registry will be 
appreciated by our Legislature, far the vast majority of whom 
are owners of land. 

It ia only in criminal matters that the law of Ireland 



Indexing and Digesting. 105 

differs much from that of England. The Irish law of con- 
spiracy and riot is exceedingly different from cure. Until 
very recently we believe that the criminal practice on the 
Irish circuits was a fertile source of professional income. 
Accordingly ]| no slight proportion of the cases cited in our 
text-books on criminal law will be found to be Irish ; and it 
is considered that the Irish judges are very good authorities 
indeed on obscure points in criminal law. It is in the 
recollection of our readers that the leading authority for a 
new trial in Charlotte Windsor's case was an Irish precedent 
to that effect. 

The Irish Equity Courts had formerly a much greater 
amount of work in proportion to the wealth and population of 
the country than the English correlative courts had. Of this 
the index before us furnishes abundant proof. The cause of 
this litigation was to be found in the very encumbered state 
of Irish properties. Mais nous avons change tout cela. The 
Encumbered Estates Court, afterwards developed into the 
Landed Estates Court, put an end to much litigation, chiefly 
by destroying to a great extent the bone of contention. So 
much land was suddenly brought into the market by the opera- 
tion of the Landed Estates Court Act that the value of landed 
property fell considerably. The persons injured by this, of 
course, were the puisne creditors. Accordingly, in very many 
oases, the relations of an owner connived at his becoming a 
fictitious assignee or devisee of old charges belonging to the 
younger family under a prior settlement. He thus was enabled 
to buy for himself just at that sum which cleared off all the 
family charges, but was inadequate to satisfy any creditor of 
a late date. 

To elucidate this state of the case, which we believe to 
have been exceedingly common, we will state an example. 
Let us suppose that A on his marriage in 1810 settled, in 
conjunction with his father, the family property, worth 
say 500/. a year, to the usual uses of marriage settlements, 
bcluding a charge of 4,0007, for a younger family, and a 
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jointure of 200/. a year for A's widow. In 1835 A's son, 
B, on big marriage resettled the property, copying the 
provisions in the first settlement for the jointress and the 
younger family. After 1835 A and B then take to encumber- 
ing the property without remorse. Previously they might 
have been extravagant: now they are reckless. Interest 
accumulates and the Landed Estates Court finds B, A 
being then dead, in a hopeless state of insolvency. Some 
one of the legion of judgment creditors files a petition in 
the new court, and the land is sold to B's son, who is assignee 
of all the family charges. Jointresses being usually long- 
lived, the estate is sold subject to the jointure of A's wife, 
and the contingent jointure of B'e. Neither will admit 
(perhaps with justice) having ever received a penny from a 
tenant or any one else, and accordingly six years' arrears 
are to be added to the principal sum due on account of 
jointure. This, added to the charge of 4,000/. contained in 
A's settlement, would completely absorb all the proceeds of 
the sale in the JBncumbered Estates Court. It would be 
hopeless for creditors puisne not only to A's settlement, 
but also to B's, to seek to get anything out of purchase 
money then usually not more than equivalent to a few 
years rental. 

To bring an unusual quantity of any commodity at once 
into the market is, according to all the laws of demand and 
supply, to cheapen the value of such property. This was the 
politico-economic effect of the Encumbered Estates Court Act. 
The jural and permanent value of that statute is a different 
question. The Act may be at the present time, and most 
probably is, of unalloyed advantage to the people of Ireland. 

The practice of that court and of the Irish Court of 
Chancery were until very lately entirely (Afferent from 
anything known in England. This, perhaps, will render 
the index before us occasionally mysterious to the English 
reader. In Chancery a legatee, or a judgment creditor, 
oould get in the one case an administration decree, and 
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in the other an order for a receiver, without notice to 
the defendant. The latter, indeed, should get notice of 
the decree before it could be acted upon. But therein 
lay the inconsequence of what was called a Fifteenth 
Section Order, that is an order under the fifteenth section 
of the Chancery Regulation Act, 1850. After a simple 
demand and refusal the claimant could put his adversary 
to the expense of voluminous pleadings, although if the 
defendant knew that proceedings in Chancery would for a 
certainty be instituted he might at once settle the claim. 

Irish common law pleadings laboured under a similar 
defect. No writ of summons is issued, but the declara« 
tion constitutes both the "summons and plaint," The 
first Common Law Courts Bill now before Parliament 
is intended to abolish these anomalies. The returns in 
" Judicial Statistics " show that only a very slight per-centage 
of writs is ever proceeded with to judgment. Consequently 
the declaration in the Irish summons is only of use in four 
or five cases in the hundred. And a similar observation is 
applicable to fifteenth section petitions. 

Irish procedure, perhaps, would never, or at least not for a 
long time to come, have eventuated in an assimilation to 
English procedure, but, owing to the recent changes of govern- 
ment, each administration became in turn committed to this 
assimOation. The Bills for this purpose were first introduced 
under Lord Derby's government in 1859, in accordance with 
the recommendations of a royal commission. The Bills were 
next introduced by Mr. Lawson, Attorney-General, under 
£arl Bussell. The House of Commons are not much inclined 
to promote the creation of new judgeships, and the Bill was in 
great jeopardy when Mr. Whiteside opposed it with denun- 
ciations of unusual vehemence. The present Attorney- 
General for Ireland, Mr. Sullivan, then Solicitor-General, 
astonished the House of Commons by informing it that 
Mr. Whiteside himself when in office in 1859 actually had 
brought in a similar Bill, Mr. Whiteside recovered the lost 
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ground by stating that though he had brought in the Bill in 
manner and form alleged, yet .he had provided that the Vice- 
Chancellor to be appointed under the Bill should be no new 
creation, but an existing functionary of the Irish Court of 
Chancery. The House seemed disposed to condone Mr. 
Whiteside, but it passed the Bill, 

The legal melodrama, however, had only reached a fresh 
''situation." Earl Russell went out and the Earl of Derby 
came in, and of course appointed Conservatives to the offices 
created by the Bill. Mr. Chatterton became the first Vice- 
Chancellor, and Mr. IVTiiteside can now meditate over past 
legblative conflicts from the elevated and calm office at length 
vacated for him by Lord Chief J ustice Lef roy . 

Owing to the present tendencies of the Legislature thoroughly 
to assimilate the law and practice of the two countries, the 
Irish reports will become still more valuable in future than they 
were hitherto. Owing to the prevalence of absenteeism, a very 
considerable portion of Irish conveying is, we believe, trans- 
acted in London, But, with regard to equity pur et simple the 
Irish reports, we believe, usually contain as profound and 
elaborate judgments as are to be found in our own. 

The index before us commences where that of Messrs. 
0*Donnell and Brady concluded. It thus comprises a clear 
period of twenty-eight years. It contains, however, also such 
equity cases decided before 1837 as are not contained in 
the index of Messrs. O'Donnell and Brady, The present work 
commences with the first volume of the Irish Equity Reports, 
and includes the cases decided in the Bankruptcy and Probate 
Courts, the Landed Estates Court, and the other Courts of 
Equity, down to Hilary Term, 1867, as also Irish appeals to 
the Houde of Lords. As to such of these as are not 
reported from the courts below, the labours of Messrs. 
Gamble and Barlow will be peculiarly useful. Their work 
appears to comprise more than 7,000 decisions, and covers 
1,408 pages, large quarto. Certainly the compilation 
is indicative of the labour and anxious care which the 
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authors profess to have expended on its preparation. 
Nothing relevant seems to have been omitted, nothing 
edundant included in the index, if indeed an index can be 
redundant. 

In offering these remarks we feel, and our readers will 
appreciate, the difficulty of making the two publications 
we have placed at the head of this article the subject of a 
special review ; and the labour is not diminished when the 
transition is one from Irish to Scotch law. We would not 
however have experienced the difficulty we have referred 
to had we at the commencement of these remarks been in 
the possession, as we now are, of the First Report of the 
Judicature Commission on the condition of the English Courts. 
For, although that report ^ictly relates to the English 
Courts, it may be almost said to apply with equal force to 
the characteristics and peculiarities of the Courts in Ireland. 
This is especially the case with reference to the recommenda- 
tions of the Commissioners in favour of the fusion of the 
procedure at law and in equity, or at least of such a general 
administration of the laws by all the Queen's Courts as 
would involve, if it would not necessarily lead to an 
identity of procedure in them, of course, with a due regard 
to judicial discretion, — the object being the certain attain- 
ment of complete justice, a thing, strange to say, not to be 
attained by the existing procedure of any of Her Majesty's 
Courts in England or Ireland. 

But we must not carry these thoughts too far on the 
present occasion, which is not one for the examination of the 
Report of the Judicature Commission, but for the homely 
and more practical object of inviting attention to the above 
Scotch publication. If Messrs. Gamble and . Barlow, of the 
Irish Bar, have done a good service to the law of tlieir 
country, we can conscientiously assert that a not less service 
has been afforded to the law and profession in Scotland by the 
digest authenticated by the names of Messrs. Bell and Lamond. 
The form and method of the latter differ from the Irish 
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*' Index," which substantially follows the English plan, but 
on examination this difference will be found to consist merely 
in form, for in substance the two works are identical, both 
giving to the profession precisely the same information of 
the determinations of the respective courts. We need not, 
however, dwell on the Scotch digest, because in previous 
numbers of this Magazine we have had opportunities of 
remarking on its merits as it progressively appeared. The 
part now imder consideration well bears out the good opinion 
we expressed of the earlier numbers, and we sincerely 
commend it to the study of the profession in England and 
Ireland, as well as to our Scotch readers. Indeed, under the 
influence of the ideas that now happily prevail respecting 
the enlargement of the views of the professional lawyer, such 
advice is scarcely needed. The lawyers in Scotland are 
looking beyond their own system and are disposed to take a 
leaf or two out of our English book, hoping by such means, as 
well they may, to make themselves better men of business. 

We might continue these general remarks, and, in the 
present state of opinion as to the reform of the law, not 
without advantage to the public and the profession, but we 
must reserve such considerations for another and more fitting 
opportunity. 

There is a great deal in the language of this Scotch digest 
which appears to us to be unsatisfactory. The law laid down, 
so far as we can collect it from the terms used appears to be 
intelligent and enlightened, but the phraseology is exceedingly 
loose, so much so as to justify the oft repeated slur on Scotch 
pleading, that it is prepared after the form and manner of a 
popular pamphlet, and occasionally not much better than 
the language of a gossiping letter. This is not too 
contemptuous, for no contempt, however extravagant, 
no discipline whatever, however severe, should be disre- 
garded, if it can be hoped to have the effect of ridding the 
Scotch Courts of their utterly abominable system of procedure, 
BO far, at least, as their pleading is concerned. 
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The number of Scotch cases digested is extraordinarj^ and 
as to the reporters we are scarcely sufficiently acquainted 
with the profession in Scotland to speak confidently of them. 
But among them we observe the name of " Stuart " in 
connection with two volumes of reports which are frequently 
quoted. The author of these reports we believe to be Mr. 
B. Stuart^ Q.C.^ who^ as our readers are aware^ is also a 
member of the profession in Scotland^ and practised for many 
years there. Mr. Stuart^ we understand, had previously 
acquired a knowledge of the English law and its practice^ 
and had formed professional connections in England , 
which ultimately led to his removal from Edinburgh to 
London. The profession, therefore, in this country will be 
inclined to repose confidence in a work which includes cases 
reported and contributed by a gentleman who is so well 
known to them. 

The number of this Scotch digest is devoted to the letters 
R. and S., and when we mention that under the former, 
RaUway^ Recompense, Eeparaium, Ees-jicdicata, Restitution, 
Revocation, Rvoevy Road, etc., are included, our readers will 
be able to judge of the multifariousness of the ground 
occupied by the work. If to these we add a large number 
of digested cases, under the head of Sale, we may be allowed 
to offer to the legal voluptuary a large and appetising banquet. 

We shall return to these subjects, meantime we find it 
necessary to close our remarks for the present. 



Art. XL— lord CAMPBELL'S LIVES OF LOED 
LYNDHUKST AND LORD BROUGHAM. 

rpmS is a good story-book and bad biography. It is most 

amusingly written, and deserves considerable praise for 

its literary merit, and yet the more we read of it, the more 

disappointed we feeL Taken up and skimmed through as we 
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do a popular novel, it would be impossible not to feel pleased 
with its graphic delineations of historical scenes, such as the 
Queen's trial. Looked at as an exhibition of satire it is by 
no means contemptible, and those who know little of the 
two illustrious men whose lives and characters are dealt with, 
may be deluded into believing that their portraits are justly 
drawn ; many will care little whether the portraiture be true, 
so long as it is piquant; but the Law Magazine has some 
interest in the careers of great lawyers, and in the verity of 
their biographies, and to us, and all who feel like us, this book 
is throughout painful, and not seldom scandalous. 

We intend on this occasion to confine our observations, 
unless by incidental reference, to the biography of Brougham, 
and to those parts of it which more immediately concern the 
profession of the law. There is much else worthy of comment, 
but probably the extreme inaccuracy of the author, and the 
consequent untrustworthiness of the book, will best be 
proved by a reference to those passages on which a lawyer, 
an ex-Attorney-General, an ex- Chief Justice, an ex-Lord 
Chancellor might have been expected to write correctly. 
We will take, as one sample, the following paragraph on the 
Local Courts legislation of Brougham. 

'* He was not so fortunate with a Bill for establishing local courts, 
which he had proposed in the House of Commons when member for 
Yorkshire, which he laid on the table of the House of Lords when 
< to his own astonishment/ he became Chancellor, and which then 
dropped amidst the tumults of Parliamentary reform. He now 
pressed it forward with the greatest earnestness. Although the 
principle of the Bill was good, it was not by any means skilfully 
framed, and it was properly rejected. Several years after v^ards a 
similar Bill, much improved, was introduced into the House of 
Commons, by Mr. Fitzroy, under the name of * County Courts Act,' 
and received the sanction of the Legislature." (p. 417). 

Now, without commenting on the clever interpolation 
expressing " astonishment '' that the ablest man in the 
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Whig ranks should have risen to one of the first places 
in their Ministry^ we proceed to deal with the facts 
enunciated. The Bill laid before the House of Lords 
on this occasion was, not the same as that introduced 
by Mr. Brougham, when member for Yorkshire. We 
believe the assertion that it ^^ was not by any means 
skilfully framed " to be about as true, but that is a 
matter of opinion. If by its being *« properly rejected" 
is meant that it was rejected either because it was ill- 
drawn, or that it was likely to do hurt, the statement is 
contrary to notorious fact. The Bill was lost, because 
the legal profession in those days thought it their interest 
to oppose the establishment of local courts, and because 
the popular mind was not roused, as it afterwards was, on 
the subject. But the climax is reached when we are told 
that " several years afterwards a similar Bill, much 
improved, was introduced into the House of Commons, 
by Mr. Fitzroy," a sentence in which every word is 
mitrue. The Bill to which the author here refers, that 
is, the Bill which became law as (not the ** County 
Courts," as he puts it, but) the Small Debts Act, was 
brought forward thirteen years afterwards, in 1846, It 
was introduced, not in the House of Commons, but in the 
Lords, as Campbell might have remembered, seeing that 
Hansard bears witness to his having spoken more than 
once upon it. It was not a " similar " Bill to that 
introduced by Brougham, nor was it *^much improved" 
upon his, but greatly the reverse. It was simply a 
measure for the better recovery of small debts, by means 
of new courts, not at first of the most satisfactory nature, 
though subsequently greatly improved, as well as enlarged 
in their functions. Brougham's Bill was a wide and 
statesmanlike attempt to establish a complete system 
of local justice, embracing contract debts up to 100/», 
with voluntary powers to any amount, equitable as well 
as legal procedure, bankruptcy, arbitration, with some 
VOL. XXVII. — NO. LIII. X 
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crimiiiai jurisdiction. When this measnre was introdaced 
(1833), Lyndhnrst was striving hard to defeat everything 
brought forward by Ae Whigs, and he took advantage 
of the professional opposition it roused to throw it out by 
a small majority. By the ''irony of fate" he had, as 
Chancellor, to introduce in 1846 the Small Debts Bill, but 
before it had been read a second time the Feel Ministry had 
succumbed to protectionist revenge. It was passed through 
the Lords by Lord Chancellor Cottenham, and when in the 
Commons was fathered, not by Mr. Fitzroy, but by the 
Attorney-General, Sir John Jervis. Mr. Fitzroy, as far as 
we can discover, never spoke or voted upon it, and we can 
only account for CampbelPs strange blunder by supposing 
that he confounded this Bill with one brought in and carried 
by Mr. Fitzroy some eight years subsequently, to enlarge 
the jurisdiction of the County Courts from 202. to 50Z. One 
used to hear a good deal, especially in Campbell's lifetime, 
about his wonderful industry and painstaking character ; we 
believe he was seldom weary of enlarging on these and other 
moral qualities of his nature. What then, are we to say to 
such a passage as this ? There is not a misstatement which 
he might not have avoided by a little honest care, by a 
reference to Hansard, or a question in the Lords' library, 
but recklessly or wilfully he writes down a tissue of absurd 
falsities that he may indulge in a petty fling at Brougham. 
If this be so in legal matters, on which Campbell might 
have been supposed to be accurate, what can be the value 
of his information when he pretends to tell us of cabinet 
secrets and of the world of fashion, regions into which he 
never penetrated till late in life, and where to the end he 
showed himself anything but ^^ to the manner bom." 

Our mention of one of Brougham's early measures naturally 
leads us to a refutation of another scandalous mis-statement. 
Somethiug has been said of late respecting a public monu- 
ment to his memory, and we should be glad to hear that 
Parliament had done justice, even by a tardy vote, to one 
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of its greatest orators. But a greater monument can never 
be erected to Brougham than that which he piled up year 
after year by his own labour^ in his extraordinary legisla- 
tive exertions. Sir Eardley Wilmot collected and published, 
in 1856, a volume of ^^Lord Brougham's Acts and Bills," 
divided under various heads, such as Slavery, Education^ 
Local Courts, &c., &c. Concerning this book CampbeU 
discourses as follows : — 

''In the course of this year his popularity was much increafled» 
There issued from the press a ponderous volume entitled, ^Lord 
Brougham's Acts,' with panegyrical notes from the pen of the 
editor, Sir Eardley Wilmot. In this were contained all my Acts for 
the Amendment of the Law of Real Property, and all Lord Tenter- 
den's Acts, and almost all the Law Reform Acts passed for the last 
thirty years. One man reclaimed a portion of the stolen goods- 
asserting himself to be the author of the Bill for permitting parties 
in a civil cause to be witnesses, but the rest of the body plundered 
remained quiescent, and the newspapers placed Brougham as a law 
giver above Solon, Justinian, or Napoleon the Great. This volume 
was dedicated to Lord Brougham himself— -with his 'kind per*- 
mission ' — but let us hope that when he kindly gave the permission, 
he was unacquainted with its contents." (p. 587.) 

Our readers will probably *^hope" that Campbell was 
" unacquainted " with the book of whose contents he speaks 
BO confidently, when we copy for their edification the dedicat- 
ing sentence. ^ It runs thus : — " To the Society for the 
Amendment of the Law I respectfully dedicate this record 
of the labours of their President in the sacred cause of 
humanity, justice, and freedom, whereunto the laws them- 
selves bear faithful and living testimony." We happen to 
know that Brougham never saw or heard of the dedication 
till the volume was put complete into his hands, so that the 
" kind permission " is exactly as mendacious as the rest. 

The " one man " who is described as claiming his " stolen 
goods," is, of course, Mr. Pitt Taylor, between whom and 

i2 
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Sir Eardley Wilmot a lively correspondence was carried on 
years ago in the Law Times on the subject. But here again 
the tale is incorrect. It was not Mr. Taylor, but Lord 
Brougham, who originally "reclaimed." In a note to his 
able work on "Evidence" (p. 1,086, third edition) Mr. 
Taylor had very truly stated that the Act 14 & 15 Vict., 
c. 99, admitting parties to the suit to the witness-box had 
been prepared by himself, and " entrusted to Lord Brougham," 
who carried it in the House of Lords.* Brougham chose to 
think his senatorial dignity a little injured by the expression, 
and was, to speak the truth, somewhat testy over it, and out 
of this incident, and not out of Sir Eardley Wilmot's volume, 
the dispute originated. It would probably be found that the 
allegation as to other "stolen property," has about as much 
foundation. The legislator who obtains the enactment of a 
measure has a good right to claim a share at least of the 
paternity, and always does so, though the originator has 
occasionally to complain of injustice. Did Lord Campbell 
draw with his own hand every Bill he submitted to the 
House, and, if not, did he think it necessary to devolve all 
the honour on the draughtsman ? No doubt there are many 
Acts contained in Sir Eardley Wilmot's collection with which 
others beside Brougham had to do, and some to which he 
had only supplied in former years the original legislative idea. 
But after conceding so much, it is certain that the volume 
remains an extraordinary record of continuous work in the 
public service, as well as of rare versatility. • 

One of its divisions is headed, " Education and Charities," 
and it must be observed to what an early period the results 
of Brougham's exertions extend. In 1818 he succeeded in 
passing the Act 58 Geo. III., c. 91, which he amended and 
enlarged in the following year, and thus laid the foundation 
of inquiry into charitable endowments, and the consequent 

♦We are glad to see that Mr. Denman has a Bill in the House 
pturporting to repeal the restrictive sections which were thrust upon 
Brougham much against his wiU when his measure was ii^ committee* 
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Improvement in their administration. The information on 
which this measure was passed had been obtained by the 
Education Committee of the House of Commons^ of which 
Brougham had been the indefatigable chairman^ resulting 
in an immense body of evidence^ and furnishing the materials 
for nearly all the efforts since made for popular education. 
Arrived at a period when the responsibility of charity 
trustees is universally recognised^ and when sound views on 
the use of educational endovnnents are permeating the nation^ 
it is impossible for any just mind to look back^ without 
gratitude and admiration^ to the man who furnished the motive 
power for the reform^ and who fought, often single-handed, 
with a thousand abuses, never indeed effecting all that he 
aimed at, but doing marvellously much, and probably more 
than any other six men could have compassed. Yet his 
biographer dismisses this part of Brougham's history in the 
following sentence : — 

'^His efforts to remedy the abuses in public charities cost the 
nation several hundred thousand pounds, distributed among various 
sets of Commissioners, but as yet no real benefit has been derived 
from their labours." (p. 338.) 

Lord Campbell may be right in his criticisms of Brougham's 
scheme for a Court of Beconciliation, and Lord Chancellor 
Cranworth and he were fully justified in opposing it as it 
was presented to the House ; but the paragraph on the failure 
of the Criminal Code Bill is characteristic of the book, by 
which we mean that it is bad in spirit and false in fact. 

" Brougham thought that he would beat us both on a still more 
important subject — the framing of a Criminal Code. Commissioners, 
appointed for this purpose at his instigation, had performed their 
work in a very rude fashion, and he, turning their report into a Bill, 
proposed that it should at once be passed into law. He had some 
countenance from Lord St. Leonards, now an Ex-Chancellor, who 
from being a legal optimist, had suddenly become an ardent re- 
former, and to gain popularity for bis party was willing to join in 
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an experiment which wonld have thrown the adminiBtration of 
criminal jnatioe into ntter confiiBion. But we succeeded in obtiEdning 
a Select Committee upon the Bill, and a reference upon it to the 
judges, who, with ^itire unanimitj, condemned the proposed code, 
and pointed out the fatal consequences which many of its enact- 
ments would have produced. Brougham was highly incensed, and 
wrote with his own pen two articles upon the subject in vituperation 
of the judges, one of which he got inserted in the Edinburgh 
Reviewy and the other in the Quarterly, He then in repeated 
speeches, delivered in the House of Lords and in the Law Amend- 
ment Society, asserted that public opinion was entirely with him, 
vouching with truth that the two great antagonistic reviews for once 
agreed, which showed that 'all parties were against the narrow- 
minded opponents of codification.' " (p. 579.) 

With regard the " very rude fashion " in which the draft 
had been prepared^ we confess that we think the epithet 
"very rude" might be bestowed with justice elsewhere. 
The proposed Code was drawn by Mr. Greaves, Q.C., and 
Mr. J. J. Lonsdale, both of them fully competent for 
the work. Campbell must have known the high qualifica- 
tions of the former to deal with Criminal Law, for Mr. 
Greaves was a member of his own circuit. Nor could he 
be Ignorant of the answer prepared by the draughtsmen 
to the report of the judges, which answer was laid before 
Parliament, and has always seemed to us pretty conclusive. 
Lord St. Leonards' reply to the imputation against him 
is contained in the following extract from the answer to 
the biography which he has lately published : — 

" This, which is wholly unfounded in fact, implies that the ex- 
periment would lead to the consequence predicted, and that I 
foresaw it, and with that knowledge I was ready for party purposes 
to give countenance to so dangerous a measure. I have seldom 
been more shocked than in reading this atrocious Hbel from such 
a quarter. I feel ashamed at having to defend myself against it 
Such a charge is best answered by my judicial and political life, 
and upon that I confidently rely. If I had acted in such a case 
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upon the vile motive attributed to me, I Bhould have deeply disgraced 
myself, and the attempt to vindicate my character against the other 
charges by liord Campbell would hardly be received with much 
favour. I may be allowed to state that the mass of papers in my 
possession shows how much time and attention I bestowed upon the 
proposed legislation." {Lord Si. Leonards* Defence^ p. 46.) 

It is pretty obvious that the reference to the judges^ and 
their consequent report, which was only too successf ul, were 
the work of Lord Campbell. It is obvious, too, from the 
tone of triumph in which he relates the incident that he re- 
garded it chiefly as an opportunity to inflict a defeat on 
Brougham. He had little need to be proud of his achieve- 
ment. What he represents as a grand victory will bear to 
posterity the character of a petty intrigue. The criticisms 
of the judges, from their nature and manner, left a painful 
impression on all those who desire the dignity of the law to 
be upheld before the public, and assuredly Brougham's fame 
will not be diminished by his attempt to confer on the nation 
one of the requisites of a civilised government — a consoli- 
dated penal code. Nor do we exactly understand the nature 
of the crime charged against him in the inditing of two 
articles on the subject, one for the Quarterli/, the other for 
the Edinburgh, unless it be meant that he falsely asserted 
them to have been written by separate authors. If this be 
the accusation, we give it the flattest contradiction. We 
were cognisant of the facts at the time, and we unhesitatingly 
assert that from the moment the articles made their simul- 
taneous appearance Brougham's authorship was known and 
spoken of, and that he never said a word to imply the con- 
trary. For the rest, it was a wondeiiul performance, con- 
sidering his time of life, and the short space in which both 
articles were prepared. Their perusal will show how far 
there is any truth in Campbell's assertion of '* vituperation 
of the judges." 

Lord St. Leonards' notice of this charge is almost inci- 
dental, his book having been written on a more unpleasant 
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topic Whether it was worth the while of an ex-Chancellor 
in his ninetieth year to write and publish a work in order 
to prove that he was only called ^' a vile insect/' and was not 
specifically denominated a bug, we do not propose to inquire. 
But as this wretched squabble^ for which Lord Brougham 
seems to have been heartily sorry, has been disentombed, we 
will say a word or two on the subject Lord Campbell, of 
course, tells the story with ill-nature, and with as little 
admixture of truth as possible. He is speaking of Brougham^s 
discharge of his judicial duties as Chancellor — 

"In the Court of Chancery, when he wad quite a novice, he had 
counted upon support and assistance from Home, now Attorney- 
General, an equity counsel of some reputation, whom, with this view, 
he had appointed a law officer of the Crown ; but that speculation 
turned out most unfortunate. Mr. Attorney was opposed by 
Sugden, a Tory lawyer infinitely superior to him in capacity and 
acquirement, and eager, for personal and political reasons, to expose 
the Inexperience of the Whig Lord Chancellor. One contest 
between them, in which the learned counsel was compared by the 
Lord High Chancellor in plain terms to a bug, gave rise to many 
newspaper paragraphs and many caricatures, and is now sometimes 
alluded to when be has become an ez-Ckancellor." (p. 421.) 

This is a speciman of history after Campbell. The history 
according to the facts, is this. Sir Edward Sugden had asked 
a question in the House of Conmions respecting the exercise 
of some patronage by the Chancellor. It appears that the 
usual notice was not given, though Lord St. Leonards says 
that he mentioned the matter to Campbell, the Solicitor- 
General, and asked him to communicate with the Chancellor, 
which he did not do. Brougham next day rose from the 
woolsack in a state of fury, and made a speech, after the 
model of his famous Durham peroration, imputing the *^ vile 
insect," but not uttering the specific name. He afterwards 
employed Lyndhurst to mediate between Sugden and himself. 
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and a reconcilement was finally effected at an accidental 
interview. 

'<He was always making changes, which much deranged basiness, 
and jasf, I think, before Whitsuntide, he declared that he would sit 
several days before the usual day, which would have debarred the 
barristers of their usual, and, as I knew, necessary holiday ; and he 
declared that it was. useless for any one to apply to him for an 
alteration. I was not in court, but this was considered to allude to 
me, as I was always asked by the Bar to appeal to him when he 
made an order of which they complained. Now, several men came 
to me and asked me to appeal for them to the Chancellor. Under 
existing circumstances I did not like to undertake this duty, but I 
was so much pressed that I assented. 

^^I must here observe that I had had several indications that the 
Government were desirous to get me to accept preferment from 
them. At length, .Lord Lyndhurst, then Chief Baron, came into 
mj room, and said, as he walked in, ^ non mens hie sermo* ' I have 
refused to come to you, although desired by the Chancellor, but 
now he has written to me, and I cannot refuse to do as he desires. 
He desires me to offer you the place of a Baron of the Exchequer 
{arrangements being made to prevent your being required to go 
circuit, or act as a common law judge), the Privy Council, and the 
Deputy-Speakership of the House of Lords.' I answered at once 
that I declined to accept the offer. But I said, ' I should like to 
send a message by you, but I do not ask you to take it.' He 
replied that he would take anything I had to send. Then said I, 
' Tell the Chancellor that* whilst things remain as they are, there 
is nothing which he can ever have to offer which I would accept,' 
and then the matter seemed to drop. Lyndhurst went the circuit 
without delivering my message to the Chancellor, or to me the 
Chancellor's letter. 

"In execution of my promise to the Bar, I wrote a note to the 
Chancellor's secretary, to say that I wished to have an interview 
with the Chancellor on the part of the Bar. When I entered the 
room, instead of sitting in his arm chair as usual, he was standing, 
and coming towards me with both hands open, he saluted me as an 
old friend, « Well/ he said, * what brings you here f ' I told him the 
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objection to his order, and added, that I did not come on the part 
of the Bar to ask a favour, but to demand a right. He said that 
was the true way of putting it I said I was sure he would think so. 
' I will,' he added, ' have it looked into.* * I think I can save you the 
trouble — ^I have investigated it with some pains/ Then he said, ' Let 
it be so/ '' Drawing a little back, I said, < I am afraid, before I leave 
this room, I must saj what may be disagreeable to you.' ' Good God ! 
what can you have to say that is disagreeable to me ? ' < When,' I 
said, * I entered this room, you held out both your hands ; taken by 
surprise, I accepted one of them. I am compelled to tell you that 
whilst things remain as they are, these are terms upon which we 
cannot meet.' ' Grood God ! have you not seen Lyndhurst ? Have 
you not received a letter from me ? ' I told him of my interview 
with Lyndhurst, and that I had received no letter. < WeM, then,' 
he said, (it was so like him), ' I will give you secondary evidence of 
its contents. At eight o'clock in the morning, in bed, I called for 
pen, ink, and paper, and I wrote a letter to Lyndhurst, but which 
was intended for you, in which I told him that I should think it the 
best act of my legal administration if I could prevail upon you to 
accept the offer I desired him to take to you.' 1 remained perfectly 
still. He then said, < I think if I had been in your place I should 
have thought such an offer and such a letter a full satisfaction.* 
Still I remained silent. Gatheriug himself up and turniug half 
away, he said, ' Well, I think when a man feels that he has done 
wrong, the sooner he says so the better.' I went up to him, gave 
him my hand which he grasped kindly, and I said, ^I am much 
obliged to you, and I shall never again think upon what has passed.' 
He then said I should have the letter intended for me through 
Lyndhurst I assured him that I did not desire it; but he 
persisted, and accordingly wrote to Lyndhurst, who was on circuit, 
and he sent the letter to me, excusing himself for having left town 
without showing me the letter, but desiring me to return it to him. 
I accordingly did so, but informed him that, as Brougham stated 
the letter was intended for me, I had kept a copy of it." {Lord St. 
Leonard^ Defence, p. 25.) 

We can imagine no more execrable taste, and no worse 
feeling, than the deliberate revival of an affair of this kind. 
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which the principals had confiented to forget But what 
increases the atrocity is the falsification by which it is made 
to appear that an insult was perpetrated by the Chancellor 
in open court, on a distinguished counsel, whereas Campbell, 
having been a party to some of the proceedings, must have 
well known that the scene took place in Parliament. We 
are compelled to ask, what is the value of any fact stated by 
Campbell in his biographies, which is not supported by 
corroborative evidence ? 

We are almost tired of quoting proofs of inaccuracy, but 
we must give some specimens of the way in which the 
great societies under Brougham's leadership, have been 
treated by his biographer. They, or Brougham's conduct in 
connexion with them, were hardly likely to escape depreci- 
ation, for they did much good, and he received no small 
fame therefrom. The Law Amendment Society, and the 
Social Science Association are not assailed themselves, but 
are described as suffering under Brougham's seU-laudation 
and loquacity, two attributes which Campbell is never 
tired of imputing, but with much less reason than most of 
his readers may suppose. The Society for the Diffusion 
of Useful Ejiowledge does not escape so easily, being 
charged, in one of the boldest of the noble author's inven* 
tive flights, with bankruptcy. 

'^ He likewise most usefully and laudably employed himself as 
President of the Society of useful knowledge. Under his auspices 
this Society flourished much for several years, and selling excellent 
treatises at a low price, was of essential service to the middle and 
lower orders. Its most successful publications were the 'Penny 
Magazine ' and the ' Penny Cyclopsedia/ The latter, from having 
often consulted it, I can pronounce a very valuable addition to any 
library. But the Society at last became bankrupt and was obliged 
to be dissolved for want of funds, by publishing, at its own risk, 
Lord Brougham's ' Political Philosophy,' the copyright of which he 
had very generously presented to the Society. This I do seriously 
and sincerely think is a most excellent treatise, and I have bona fide 
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read it through with pleasure and advantage, but I could never 
find more than one other person who had undergone the sanie 
labour, and the fact was that unaccountably it fell still-born from 
the press. Anticipatiug a great sale from the reputation of the 
author, an edition of several thousands had been printed off, and 
they almost all went to the trunk makers. The Society had been 
before in pecuniary distress, and this blow proved its death.'' (p. 493.) 

It is only necessary for us here to refer to the circum- 
stantial refutation of this paragraph by Mr. M. D. Hill in 
the "Times" newspaper. Mr. Hill was one of the most 
active^ as he was one of the most able, promoters of the 
Society, and his testimony is conclusive. The Society was 
never bankrupt, it stiU exists, having never surrendered 
its charter, but having suspended its active operations on 
finding that its chief mission was accomplished, in the 
spread of cheap literature of a wholesome kind among the 
people; the sale of the "Political Philosophy" was consi- 
derable, though a loss was sustained on it, as was the case 
with many of J the publications, it being the policy of the 
Society to spend the profits of the more popular books in 
bringing out works of a philosophical nature, which were 
not likely to command so large a sale. 

The following is much less important, but worth noticing 
as a proof of carelessness. 

" For years he had been President of the Law Amendment 
Society, which he worked as a literary eugine by its organ the * Law 
Review.' This Society being comparatively obscure, he panted for a 
wider field of usefulness, and was gratified by the establishment of 
the Social Science Society, which embraced among its members Lord 
John Russell and many other distinguished politicians and authors ; 
which was divided into sections for the consideration of all subjects 
connected with social improvement, comprehendiug jurisprudence 
and which was to hold aggregate meetings once a year in some great 
provincial town for lectures and debates. The first meeting was at 
Birmingham^ and here Brougham acquired immense renown. Like 
Bottom, in ' Midsummer Night's Dream,' he was eager tg play all the 
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parts himself. He assigned the Law of Bankruptcy to Lord John 
John Eussell but he retained for himself National Education, the 
Abolition of Slavery, the Diffusion of Useful Knowledge, and the 
Advancement of Science. For a week together he extemporised on 
these topics to crowded and admiring audiences, and at this dead 
season of the year the editors of all the newspapers in the kingdom 
were delighted to fill their columns with his harangues." 

*' The following year (1858) the Society met at Liverpool, and 
President Brougham again for a week pleased himself and the 
multitude as much as before, again having Lord John Eussell to play 
second fiddle for him." fpp. 588-9.) 

Now taking these assertions in their order, if order there 
can be in such nonsense^ Lord John Bussell was not 
" assigned " the law of Bankruptcy either by Brougham or 
by any one else, and did not deal with that subject in his 
address; National Education was '^assigned" to Sir John 
Pakington, and none of the other three topics named were 
in the programme. Brougham showed no eagerness to play 
"all the parts," nor any parts except his own. Neither 
did he "extemporise for a week together." He delivered, 
as president, a written address at the opening meeting, 
which would have done credit to his best days, and he spoke 
once or twice in the sections, but except at the concluding 
meeting he took no other prominent part. At the second 
meeting at Liverpool Lord John Eussell was president, and 
was heartily supported by Brougham, who delivered an 
address on Cheap Literature and the history of the Useful 
Knowledge Society. 

As the last passage for adverse comment, we quote from 
the end of the book, where the biographer describes Brougham 
in his later years. It is a favourable specimen of Campbell's 
writing, and none can deny the graphic power, the happy 
hits of satire, the clever depreciation which runs through 
the whole, done with that highest touch of art, in which the 
art itself is made to look like nature. It is truth, but still 
a travesty; false in spirit, and yet much of it is fact* 



126 Lives of Lord Lyndhurst and Lord Brougham. 

Perhaps the best description of it would be that of a lay 
figure dressed up with wonderful adroitness in Brougham's 
superficial attributes. 

'^ He has retained his mental and physical powers almost quite 
unimpaired, but his career has become much more quiet and uniform. 
I will not say that ' the flaming patriot who scorched us in the 
meridian, now sinks temperately to the west, and it is hardly felt as 
he declines.' But if I were to continue any minuteness of detail, I 
should now have only to relate year by year how he left his Chateau 
at Cannes in the middle of January, and, passing a few days in Paris, 
turned up in the House of Lords on the first night of the Session to 
make some desultory observations in the debate on the Address in 
answer to the Queen's Speech, how he presented many petitions to 
the House, every evening taking the opportunity of reminding their 
Lordships of what he had done, and what he still intended to do for 
law reform ; how he claimed the County Courts as his creMion, and 
attempted to give the County Court Judges unlimited jurisdiction 
over all matters civil and criminal, legal and equitable, military and 
ecclesiastical ; how he made repeated speeches on the same subject — 
when giving notice of a motion, when withdrawing the notice, and 
renewing the notice — as well as when the motion came on ; how he 
still made himself prominent in the House by a copious distribution 
of praise and censure among those he mentioned or alluded to ; how 
he was ever esteemed a very delightful companion in private, flatter- 
ing his friends to their face, and laughing at them behind their back ; 
how he affected to attend judicially to the hearing of appeals when 
he was writing notes to his male and female acquaintances at the rate 
of a score in a morning ; how he gave pleasant dinners at which he 
loved to assemble those with whom he had had the bitterest quarrels, 
and charmed them all with his good humour and kindness; how he 
delivered speeches at the Law Amendment Society, exalting himself 
and vilipending all competitors in the race of law reform ; how he 
steadily made the * Law Review ' a tiresome vehicle of self-laudation 
and vituperation of others, how he would get sick of such occupations 
about Easter, and run off for relief to rapid motion and the sight of 
the Mediterranean sea ; how at the end of a month he would return 
and resume his old course till the end of the Session, having in tho 
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mean time published several speeches and pamphlets, and prepared 
new editions of some of his innumerable works; how he then 
retreated to Brougham Hall where he hospitably entertained those 
whom in his writings he had attacked, was attacking, and 
intended to attack ; how the increasing rains and mists of 
Westmoreland drove him awaj in search of a more genial 
climate ; how in Paris he gave lectures on his philosophical dis- 
coveries to the members of the Institute who, notwithstanding their 
natural politeness and respect for his energy and perseverance ex- 
perienced some difficulty in steadily preserving a countenance of 
admiration, and how he again hybemated in the Chiteau Eleanor 
Louise, till awoke by the Queen's proclamation summoning another 
session of Parliament at Westminster." (p. 676.) 

Of course the accusation as to County Courts is a ludicrous 
exaggeration ; of course the imputation on Brougham's judicial 
efficiency is contradicted by the biographer's own testimony 
in another page to his industry in hearing appeals and 
to his laborious judgments; of course his speeches at the 
Law Amendment Society were the very reverse of what is 
here stated, as is known at least to a score of competent 
witnesses, who can testify to Brougham's generous apprecia- 
tion of help from any quarter ; of course the social character 
given of him is grossly unjust to one of the kindest and 
most genial of men; and of course Campbell knew all this 
when he wrote the paragraph. But then to have simply 
told the truth and done justice, as in other parts of the 
book, to have ascertained the facts instead of writing careless 
falsehoods, would have marred the literary effect ; and it was 
effect at which the writer aimed. Nor could Campbell have 
felt any sympathy with the man he was caricaturing. He 
who had spent his life in the pursuit of promotion and 
money, who probably viewed public spirit as a species of 
lunacy, more inconvenient than ordinary aberration because 
the subject of the disease was allowed to be at large, how 
was lie to form any notion of the vast vitality, the un- 
quenchable fire, the restless energy for the people's good 
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which had been the motive power at once of half-a-dozen 
measures of reform? There runs through the whole 
biography^ putting aside its frequent malice^ an incertitude 
and inconsistencjj arising from inability to comprehend the 
character under portraiture. It is not that a likeness is 
wanting, but it is the likeness of a photograph, in which 
peculiarities are scrupulously represented, but with a feature 
here and there awry, and with a painful absence of the 
mind and spirit of the man. 

We have not pretended to give a complete review of the 
biography. We have, on the contrary, as we said at the 
outset, confined ourselves to an exposition of its untrust- 
worthy nature. Had we done more we might have pointed 
out much that deserves consideration. The account of the 
Queen's trial is admirably done, and several of the cases 
in which Brougham's faculties shine with most lustre are 
effectively described. Full justice, too, is rendered to his 
domestic qualities, his affection as a son and a father, and 
his superiority to pecuniary greed. The fatal flaw of de- 
preciation attaches chiefly to the estimate of his public 
services, and it is here that the evil rivalry of an inferior 
nature makes itself painfully apparent. Campbell could not 
forgive a greater man. But bad passions bring their own 
retribution, and the exposure of the mendacities in this 
concluding volume of the work has ruined the literary repute 
of the " Lives of the Chancellors." 



Abt. XIL— the site of THE NEW LAW COTTRTS. 

THE concentration of our Courts and Oflices of Law has 
long been advocated and is now admitted on all hands to 
be a reform which will produce incalculable saving of time and 
money in the administration of justice. In 1822, 1824, 1832, 
1840, and 1843, it was brought before Parliament; in 1841 



The Site of the New Law Courit, 129 

and 1845 it was made the subject of a select committee, and 
much evidence was given in its favour; in 1860 a Royal 
Commission sat and also reported on the same side, and finally 
in 1865 the two Acts were passed, namely, ^' the Courts of 
Justice Building Act, 1865," and "the Courts of Justice 
Concentration Site Act, 1865." 

After these measures became law, and a Royal Commission 

was appointed to choose a site and arrange the other details 

of concentration, those who had laboured so earnestly to 

effect this most beneficial change in the administration of 

justice fondly hoped that the consummation of their labours 

was at hand. But we are now in the year of our Lord 1869, 

and not a stone of the Palace of Justice has been laid. A 

site has been purchased, now known as the Carey Street site, 

the ground has been cleared, and a design for the building 

submitted, selected, and approved, and it is admitted on all 

hands that the Courts, if erected on this situation^ will be in 

the centre of the present legal world, and be at the same time 

very accessible to the general public. What is it then that 

stops the way ? The answer is well known. Since the present 

site was chosen, the Thames Embankment has been finished, 

and thereby another site, in many respects as advantageous as 

the present, and in the opinion of many possessing advantages 

which the other does not afford, is offered as an alternative for 

the public decision. Much has now been written of the 

respective advantages of the two sites in the Times and other 

journals, and in the legal periodicals. The Incorporated Law 

Society, representing the opinion of the solicitors and 

attorneys, has published a statement of the opinion of those 

bodies on the subject, and petitions and counter-petitions 

have been numerously signed by members of the common law 

and equity Bar. So much therefore has been said on both 

sides that it may be presumed that the main arguments 

have been laid before the public, and we now propose to 

examine which site offers the greatest advantages to all 

parties concerned. 

VOL. XXVII. — NO. Llll. K 
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But before the main question is considered, a few words 
must be given to a side issue, which has obtained a somewhat 
disproportionate amount of attention. We mean the question 
of architectural beauty. There can be no true beauty 
without fitness. A building that does not serve in the 
best possible way the purposes for which it was built can- 
not be said to be beautiful, however lovely its external 
aspects, however elegant its internal arrangements. In other 
words, the highest beauty is inseparable from the idea of 
the highest utility. If, therefore, the objects of the Law 
Courts are best attained by their erection on the Carey 
Street site, the question of architectural beauty ought to 
be limited by the capabilities which that site affords. It is 
altogether beside the mark to introduce the superior beauty 
of another site which is of inferior fitness for the objects 
sought to be obtained. 

The main requirements of the site on which its selection 
should be determined, are set forth by Mr. Shields in his 
report to the House of Commons, and are as follows :— 

1. The architectural effect afforded by the site. 

2. The uniformity of level of its surface. 

3. The economy of its acquisition. 

4. Its accessibility, or the convenience of its public approaches. 

1. We have already said that the question of architectural 
effect should be subordinated to that of fitness, and that the 
site which is best adapted for the convenience of suitors and 
the speedy administration of justice should be chosen, irre- 
spective of the greater or less opportunity which it affords 
for the architectural embellishment of the metropolis. But, 
apart from this, we cannot agree with Mr. Shields in his 
unhesitating decision in favour of tli« Embankment site from 
an architectural point of view. It is proposed to place the 
Courts on the lowest position which London affords, although 
it is an admitted canon of architectural art that no great 
building can be erected to advantage on a low site. Half 
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of the effect of a noble edifice is lost if it cannot be 
viewed from below. If any one doubts this let him go 
and look at the Houses of Parliament, and then at 
Durham Cathedral, or eyen St. Paul's from the slope of 
Ludgate Hill. The position of the Courts, if placed by 
the banks of the riyer, would be eyen worse than that of 
the Houses of Parliament. There would be no bridge 
close by from which could be viewed the building in all 
its size and grandeur, and before he could procure himself 
that pleasure, the Aesthetic spectator would have to cross the 
river or take a boat Moreover, the ground behind rises 
gradually for some distance up to the Strand, and again 
beyond the Strand, so that not only would the building 
not be on an elevation, biit it would even be looked down 
upon from the position from which it would be most com- 
monly viewed. The Carey Street site, on the other hand, is 
on an elevation ; and although the elevation is but slight 
and gradual, it is sufficient to make any building upon it 
dominate over its surroundings, and in that fact lies the 
secret of architectural effect on a grand scale. Moreover, 
it 13 a matter of much doubt whether the monotony of one 
continuous line of huge buildings is as conducive to effect as 
the advocates of the Embankment seem to imagine. It is, 
certainly, a characteristic of our English cities, but their 
architecture can hardly be adopted as a model of perfection. 
And yet such a monotony would be produced if the new 
Law Courts are placed by the side of King's College and 
Somerset House. This question of effect, therefore, may 
be set aside. It is not one of the chief objects of the 
Law Courts, it depends on a matter of taste upon which 
men never can agree, and never will agree, and in any case 
there is some doubt about the claim to superiority which 
is advanced by the advocates of the Embankment. 

2, In the matter of uniformity of level the Carey Street 
Bite has undeniably the advantage. Neither position pos- 
sesses the advantage of a natural uniformity, and in order 

k2 
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to produce an artificial uniformitj it will be necessary in 
either case to overcome a considerable difference of level. 

In the one case^ from the Strand to Carey Street^ there 
is a difference of sixteen feet only to be overcome ; in the 
other, from the Strand to the Embankment, the difference 
is thirty-three feet. As the chief Courts are to be placed 
on the first floor, this difference of seventeen feet would, 
when multiplied by the number of people who would 
use the Courts, amount to an almost incredible amount of 
time either saved or lost in the course of a year. The 
importance of the advantage thus possessed by the Carey 
Street site cannot be over-estimated, when we bear in mind 
that the only reason for the concentration of our Courts is 
a more speedy and economical administration of justice. 

8. The question of cost is almost concluded by the fact that 
the sum of 800,000/. has already been paid for the Carey 
Street. At any rate, if that site is abandoned, the Embank- 
ment undertaking will have to bear not only its own cost, 
but also the loss involved in that abandonment, and this 
must be borne in mind in any comparison of the required 
expenditure. The following estimate of the comparative 
cost of either site is given in Mr. Shields' report — 

Coat of the Carey Street site of 7^ acres 800,000/., being 106,666/. 
per acre— 

£ £ 

Estimated cost of the Thames 
Embankment site, equal in 
area to the Carey Street, 
say 7i acres at 150,000/. . 1,125,000 
Estimated loss on the Carey 
Street site if re-sold, to be 
added to the cost of the 
Embankment site, as stated 
above .... 400,000 



1,525,000 



Excess of cost of the Thames 
Embankment site over that 
of Carey Street . . £725,000 
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We believe this estimate to be very much below what 
the real loss would come to. It was stated on very^ good 
authority^ at the discussion at the Social Science Assooiationi 
that the value of the properties that would have to be 
purchased on the Embankment site would be nearly three 
times that of the Carey Street site. Mr. E. L. Bowcliffe 
again^ in an excellent paper on the subject^ gives us the 
following estimate — 

Strand Houses 800,000 

Houses in rear 1,200,000 

Courts, Alleys, &c 200,000 

2,200,000 
Loss at Carey Street , . • • 800,000 

£3,000,000 



The same gentleman adds that the Carey Street site would 
not realise on a compulsory sale at the present time of de- 
pression more than 30,000/. an acre. Nor does this seem 
unreasonable. There is little or no demand for palatial 
offices, hotels, or other quasi-public buildings, and the site 
could not be readily adapted to other purposes. The frontage 
no doubt might be very available for shops, and would sell 
easily, but the whole interior area would in that case have to 
be sold at a great sacrifice. We are inclined to think that 
the best use this cleared space could be put to, in case the 
Law Courts be transferred to the Embankment, would be to 
adopt Sir Charles Trevelyan's suggestion, either in its en- 
tirety, by a transplantation to Carey Street of Gray's Inn, 
or in its substance by the erection of chambers and offices for 
the use of the legal profession, which would gradually move 
towards the Courts. But in any case there is no doubt 
that the loss incident on a change of site would be very great, 
and a delay in time of several years would have also neces- 
sarily to be incurred. 
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4. The queBtion of accessibility and convenience has excited 
the most discussion and the greatest difference of opinion, and 
that site which has the greatest claim in this respect oaght 
beyond a doubt to be chosen. Mr. Shields, the latest 
authority, has treated this part of the subject very incom- 
pletely. He has, in fact, ignored the head of convenience, 
and only examined into that of accessibility. But they are 
in reality one and inseparable. Proximity to the legal quarter 
must be the chief element in a fair view of the matter, and 
yet Mr. Shields does not seem to have allowed it in any way 
to influence his consideration. But, to leave Mr. Shields, 
we hold that the first question must be, which is the most 
convenient to the lawyers and suitors? the second, Umgo 
intervallo, which is the most convenient for the general 
public ? 

Carey Street beyond doubt is the most convenient site for 
the lawyers. It is the centre of the legal district, whilst 
the Embankment site is only on the outer cux^umference. 
"The Law District," says Mr. Webster, Q.C., in an able 
paper on the subject read before the Jurisprudence Section 
of the Social Science Association, "of which the site 
(Carey Street) occupies so central and commanding a position 
may be considered as bounded on the north by Guildford 
Street, Kussell and Bedford Squares, on the south by the 
Thames, on the ea^t by Ely Place and Bartlett's Buildings, 
on the west by Wellington Street and Covent Garden." 
Mr. Webster also points out that this district not only con- 
tains the chambers of the barristers and the offices of the 
attorneys who conduct most of the legal business, whether of 
what is called the ^^ proper" or the agency kind which is 
transacted m the metropoKs, but it also includes the places 
of business of almost all the shorthand writers, law stationers, 
surveyors, and other professional persons who are closely 
connected with the practice of the law and the administration 
of justice. One glance at the map of London will prove that, 
unless a larger proportion of all parties concerned than the 
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space could admit are inhabitants of the Temple^ the 
position of Carey Street in the centre^ and of the Embankment 
on the outskirts^ absdutelj concludes this question of con« 
venience so far as the legal public is concerned. We have 
said that the question of the convenience of the general 
public is of infinitely less importancej and we are prepared 
to maintain our assertion^ even if we include among the 
general public those who are called to the Courts as suitors, 
or are summoned as jurymen. The visits made by the 
attorneys and their clerks to the Offices^ apart from those 
made to the Courts^ have been estimated at some 15^000 per 
diem. On that estimate^ which we have no reason to doubt, 
an addition of even ten yards in the distance which each of 
these persons would have to traverse would amount in a 
year to an aggregate of between 3,000 and 4,000 miles — and 
this, it must be remembered, is the result merely of the daily 
visits to the Offices of the Courts, without including any of 
the innumerable journeys which must necessarily be made 
to the Courts themselves. The real loss of time that will 
be involved may be imagined when we mention that the 
additional distance imposed on those who live north of the 
Strand and Fleet Street, if they are compelled to go to 
the Embankment instead of Carey Street, will be not 
ten but 200 yards, or even more. And here also it must 
be borne in mind that the Temples, which alone are 
in closer contiguity to the Embankment .than to Carey 
Street, are chiefly inhabited by members of the Bar, and 
that the goings to and fro which barristers are compelled 
to undergo are by no means so incessant as those of the 
other branch of the profession, who have the conduct of all 
the petty details of legal business, such as writs, stamps, 
summonses, orders, and the filing of innumerable documents. 
In the face of these facts it is unnecessary to dilate further 
on the claim of the convenience of the attorneys to be para- 
mount in this question. Not to treat their claim as first in 
importance would be to ignore the main object of concentra- 
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tioiij namely economy and speed in the administration of 
justice. 

But the claims of the general public must not be oveiv 
looked. Every member of the community may be called 
upon at one time or another of his life to resist injustice or to 
enforce a claim, and thus become a suitor in these Courts. 
Agaiuj with few exceptions^ the whole community is liable 
to be summoned to serve upon a grand^ common, or special 
jury. In addition to these calls, which involve an obligation 
of attendance, the function of our law courts as public 
educators must not be lost sight of, and reasonable provision 
must be made not only for the spectators when assembled 
in court, but also for their means of access. The relative 
convenience of the two sites for the general public ought, 
therefore, to be an ingredient for our decision. It is a 
question, however, which can hardly be wholly decided at 
the present moment. The approaches to the Embankment are 
now very defective, whilst the proposed new roads would make 
it eminently accessible ; and although the present approaches 
to Carey Street are not equally defective, it is an open 
question whether the proposed improvements in the access to 
Carey Street will, when complete, make the Courts there as 
accessible to the outside public as those on the Embankment 
would be. But Carey Street no doubt under present circum- 
stances carries off the palm of accessibility. It may be as 
well, therefore, to keep out of the region of chances and pro- 
babilities, and judge the cases by their present merits, which 
decidedly call for a judgment in favour of Carey Street. 

But the great objection to the Thames Embankment site still 
remains to be stated. It is that the present space allotted to it 
will admit of no further extension in the future. Somer- 
set House on the one side, the Temple on the other, with the 
river in front, and the Strand behind, it will be bounded and 
circumscribed by hard and fast lines, fixed and immovable 
boundaries, beyond which the Palace of Justice wiU never be 
able to pass, however urgent a demand for increased accom- 



The Site of the New Law Courts. 137 

modation may arise in times to come. Now, it is manifest 
that no such difficulty can arise with the other site. On the 
contrary, it is capable of indefinite extension on three out of 
the four sides, and to judge the future from our experience in 
the past, there is no doubt that a demand will certainly arise 
for increased space, whioh must be met. Sir Charles Tre- 
yelyan, as the representative of the adyocates of the Embank- 
ment, meets this difficulty after the fashion of a special 
pleader, who first pleads not guilty, and then adds a plea of 
confession and avoidance. In the first place he denies that 
there will ever arise in the future any call for extended space, 
and this assumption he bases on the fact that the tendency of 
the administration of the law now sets towards decentraliza- 
tion. He contends that local courts will very much increase 
in number, and that, in fact, courts of first instance will be 
established in different important parts of the country, and 
that London will soon be confined to its own proper business 
and country appeals. We cannot agree in either the pro- 
bability or advisability of such an alteration in our system of 
judicature, and we venture to prophesy that it will never 
come to pass. The lawyers will soon know their fate from 
the report of the Judicature Commission, which will be 
published probably before this is printed, and it may be that 
our prophesy may be falsified by the event.* But whatever 
changes are carried out there will always remain the huge 
mass of business which is generated in the metropolis and the 
surrounding district ; and the courts of appeal will at any rate 
never be removed from London, so that we ought not in any 
case to preclude the possibility of extension. In the second 
place Sir Charles Trevelyan, as though himself sceptical of 
his first argument, proposes to extend the present capabilities 
of the Embankment by ousting the occupiers of King's 
College and Somerset House, and altering the course of the 

* This Report is now before the public. Sweeping as the reforms 
proposed are, there is no proposal made to establish local courts of 
first instancei or other suggestion towards decentralization, 
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Strand, 80 that it shall run further north. He would have 
been almost as practical if he had proposed to divert the 
course of the river and utilise its bed. But in addition to 
their impracticability, these plans would involve enormous ex- 
pense and delay, and would not serve the purpose in any but 
a very temporary and makeshift way. They would postpone 
but not wholly remove the difficulty, and that difficulty — 
namelyi the inelasticity of llie Thames Embankment — ought 
to put its adoption as a site wholly out of the question. 

A further argument has been urged in favour of the 
Carey Street site, which has not received the attention 
it deserves. It is put forward in an admirable statement 
issued by the Incorporated Law Society on behalf of 
that site. It is maintained by them that the funds out 
of which the cost of the buildings is to be defrayed are 
not supplied from the national exchequer, but from the 
accumulated interest of the suitors' fund, and from money 
advanced by Government, to be subsequently repaid by a 
charge on suitors hereafter. The whole expense, in fact, 
is to be borne by the suitors. The suitors, therefore, 
have the sole voice in the matter, and they, speaking 
through their representatives, the attorneys and solicitors, 
are almost unanimous in the selection of Carey Street. 
Convenience rather than a noble fagade and a grand sky- 
line — the economical administration of justice, rather than 
a triumph of architectural art, is what they clamour for, 
and we are inclined to think that they are entitled to a 
first hearing. 

It has been replied to this argument that the interest 
of deposits in the Court of Chancery belong, not to the 
suitors, but to the country, and, secondly, that the future 
suitors are, in fact, the general public. 

The first reply is rebutted by the fact that the suitors of 
the Court of Chancery have been tacitly recognized as the 
owners of this interest, inasmuch as they are not to be called 
upon to contribute any further sum towards the cost of 
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concentration, whilst the future suitors^ the moment they 
became such^ and are called upon to contribute, place their 
affairs in the hands of the solicitors^ who are now only pro- 
tecting their interests in anticipation. This latter reply is 
more ingenious than convincing, but the former is by no 
means a mere quibble^ and certainly entitles the suitors and 
their representatives to much consideration. 

The claim the solicitors advance to represent the suitors 
is well sustained in their statement already alluded to : — 

'< It is with the solicitors alone and exclusively that the suitors 
have personal intercourse in all matters brought before the tribunals ; 
it is to the solicitors that the financial affairs of the suitors as such 
are intrusted ; and the solicitors have better opportunities than any 
other persons can possibly have of forming a correct judgment on 
the question in what way the business of their clients may be most 
expeditiously, most economically, and most efficiently conducted," 

There are three other arguments frequentiy used in favour 
of the Thames Embankment, which must not be overlooked. 
First, the abundance of light and fresh air ; second the absence 
of noise ; third, the superior position in times of popular 
tumult. There is no doubt that a great building on the 
banks of a tidal river with its daily supply of sea air, lending 
light to its banks by its open spaces, and by reflection from 
its surface, is preferable to a building hemmed in by streets 
and houses on aU sides. But, on the other hand, we must 
remember that the Thames is not always a fragrant river, 
and in November fogs and July heats, the Carey Street site 
would have superior attractions. We have no fear, however, 
of any want of light and air being experienced at Carey 
Street, nor can we believe that it will really furnish materials 
for the lively pictures now drawn of ^^ judge, jury, counsel 
and attorneys panting and gasping for air, and if a window 
be opened, dust and noise penetrating every quarter." But 
even if the Embankment has superior advantages in this 
respect, we do not tiiink they ought to be monopolised by 
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any huge pile of buildings. The great purpose which a tidal 
river in a great city serves is to bring fresh air, and a 
constant change of it^ to the whole community^ and this 
purpose would be frustrated if we were to line the banks 
of the stream with one long continuous pile of buildings. 
Let there be a street if it is absolutely necessary, and a 
promenade planted with trees as a pleasant place of re- 
creation^ but no buildings should be allowed to check the 
lateral currents of air^ which ought to permeate the highways 
and byways of the city, spreading health and strength on 
all sides. If the demand for s^ace is so great that the site 
afforded by the Embankment cannot be left wholly un- 
occupied, the buildings should be much less lofty, and should 
lie much further back from the stream than is possible for 
the Law Courts, on account of the area they require, and 
they should be so limited in extent, as to afford opportunity 
for frequent roads from the city to the river in order to 
give easy access to the promenade, and to allow free passage 
for the fresh air. 

As regards the objection of noise, we do not think much 
of it. Part of the scheme is, that the Courts should be 
placed on the first floor, and that the main building should 
stand some way back from the Strand. The "roar of the 
traffic of the Strand," of which we have heard so much, 
exists a good deal in the imagination of the partisans of the 
other site, and as much as is really to be heard will not 
penetrate the Courts to any perceptible extent. If any of 
our readers are sceptical on this point, let them sit at a 
window of Brick Court in the Temple, which is about the 
same distance from the scene of the said roar as the Carey 
Street Courts will be, and all that will reach them is a 
distant murmur. It must, too, be remembered that the 
offices are to intervene between the Courts and the street. 

It is difficult to fall into the right frame of mind for the 
contemplation of London in a state of insurrection. But we 
are often told that there is a great element of danger in th^ 
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unemployed "roughs," and habitual criminals of the 
metropolis, and that they only want organization and a good 
party cry to form a very dangerous mob. In order, therefore, 
to be prepared for any emergency, it is well that our Palace 
of Justice should, other things equal, be on the banks of the 
Thames, rather than in the midst of the greai thoroughfares 
of the town. But other things are, as we have shown, by no 
means equal. This objection, moreover, is not a very grave 
one, and its weight will be much diminished, if Mr. Shields' 
proposal of an extension of the Metropolitan Railway to 
Lincoln's Inn Fields be adopted. 

It ought to be mentioned before we conclude our exam- 
mation of the various arguments, that it has also been 
proposed to make a kind of union of these two sites by the 
erection of Courts on one and the Offices on the other. This 
would be a very illogical compromise of the matter. Both 
parties are agreed that concentration is the great object to 
be aimed at, and the only question really at issue is, where 
can concentration be obtained with the greatest advantage. 
To separate the various departments of the Palace of Justice 
by the adoption of both sites would obviously be to shirk 
rather than to solve this difficulty, and we must earnestly 
protest against a step which would only give us an instal- 
ment of the great reform that true concentration will effect 
in the administration of justice in England. 

We have now finished our summary of the respective 
arguments on behalf of the two sites, and the conclusion is 
80 obvious that it seems hardly necessary to state it in terms. 
Economy of time and money, facility of access for all con- 
cerned, space for future extension, and the desire of those 
who furnish the funds, are all ranged on the side of Carey 
Street, whilst the Embankment is only supported by the 
very questionable claim to superior architectural effect, and 
the dangers involved in the remote contingency of popular 
tumult. We trust, therefore, that the Royal Commissioners 
will not sufier themselves to be delayed any lotger by the 
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eager partisans of the Embankment^ from commencing this 
great national work according to Mr. Street's admirable 
designs^ and on the area that has been cleared for it^ namely, 
the Carey Street site. * 



Since the above was written the debate on the 20th of 
April, on Mr. Gregory's motion for placing the new Courts 
of Law on the Thames Embankment, has taken place. Mr. 
Gregory, Lord Bury, and Mr. Tite, alone advocated the 
change of site, whilst Sir Boundell Pahner, Mr. Denman, 
Mr. G. Gregory, Mr. Cowper, Mr. Wheelhouse, and Lord 
John Manners, defended the Carey Street site as the most 
central, the most convenient, and most economical; and there- 
fore urged the House to maintain the conclusions of the 
Commission and finally close this controversy in favour of 
Carey Street. The respective arguments we have examined 
in the foregoing pages, were urged with more or less strength, 
by the various speakers, but we cannot think that the con- 
clusions of the House would have differed from those we have 
drawn, had it not been for the rather startling speech of the 
Chancellor of the Exchequer, Mr. Lowe, who with his some- 
what excessive love of originality, agreed with neither 
party, and, in pursuance of the economical tactics of the 
present Government, denounced the extravagance of both. 
He charged the Commission with over-zeal for concen- 
tration, a disregard for the proper limits of expenditure, 
and recommended its dissolution, in order that the whole 
matter might be left to the discretion of Government. In 
the course of his speech he shadowed forth what will 
probably be the outcome of this governmental discretion. 
He stated that the mode in which the Government would 
piopose to exercise this power, would be by building on 
a site of six acres, between Howard Street, running from 
Surrey Street, across Norfolk Street, to Arundel Street, 
and the Embankment. As regards "the Carey Street site, 
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he was strongly of opinion that bj a little confidence and 
patience, the Government might dispose of it without a 
sacrifice. 

Space does not allow us to examine at any length this 
new scheme for our future Palace of Justice. Endless 
difficulties are sure to present themselves, and inevitable 
delay must result, if it be adopted. It must suffice, how- 
ever^ for the present, to say that the two great objects 
sought to be obtained in our future Law Courts, to wit, 
concentration of all Courts and all offices, and a position 
the most conducive to the economy of the time of 
suitors, practitioners^ counsel, witnesses, juries, and the 
general public, must be to a great extent defeated. This 
fact alone ought to be a death blow to the scheme. 
We trust that a more mature consideration will induce 
Mr. Lowe to abandon this plan, as incompatible with the 
true interests of all parties concerned. Its only merit 
is a pseudo-economy, which is so nearly related to stinginess 
that we cannot help ascribing it to that eagerness for the 
popularity of a surplus, which has led financial ministers, 
before now, to disregard the true and permanent interests 
of the nation. 



Art. Xm.— the FIRST REPORT OF THE 
JUDICATURE COMMISSION. 

WE rejoice to find that the changes advocated in this 
Magazine have found favour with the Judicature 
Commissioners. There has not, probably, for years been a 
Commission whose labours have proved so thoroughly satis- 
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factory to the public. There ia not the slightest hesitation 
in suggesting the eradication of proved abuses, however 
venerable from- their antiquity. How best to promote the 
convenience of suitors, and of the public at large, has been 
the single aim of the Commission. 

The Commissioners propose that the Superior Courts of 
Law and Equity, together with the Courts of Probate, 
Divorce, and Admiralty, should be blended into one Court, 
to be called " Her Majesty's Supreme Court." This Court 
is to be divided into as many chambers or divisions as the 
convenient despatch of business may require. All suits are 
to be commenced with a document called the writ of sum- 
mons, such writ to be specially endorsed with the amount 
sought to be recovered ; a short statement of the facts 
constituting the plaintiflTs cause of complaint — ^not on 
oath — called the declaration, to be delivered by the plaintiflF 
to the defendant. Thereupon the defendant should deliver 
to the plaintiff a short statement, not on oath, of the 
facts constituting the defence, to be called the Answer. 
When new facts are alleged in the Answer, the plaintiff 
should be at liberty to reply. The proceedings should not go 
beyond the reply, except by permission of the judge. As to 
the mode of trial, great discretion should be given to the 
Supreme Court, and any questions to be tried should be 
capable of being tried in any division of the Court, (1) by 
judge, (2) by a jury, (3) by a referee. There should be 
attached to the Supreme Court, officers called official 
referees. Evidence, as a rule, to be taken by oral exam* 
ination in open Court, except upon interlocutory application, 
in which case the evidence, as a rule, is to be taken by 
affidavit. If Terms are not to be abolished, it is recom- 
mended that there should be three instead of four Terms, 
commencing on November 2, January 11, and May 1, in 
each year. No distinction to be made between business 
capable of being transacted in Term and out of Term. The 
tenue for trials to be enlarged, and several counties to be 
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consolidated into districts of a convenient size^ and that such 
districts shonldj for all purposes of trial at the assizes, both 
in civil and criminal cases, be treated as one venue or 
county. Among other recommendations regarding juries, 
the Gonmiissioners recommend that aliens, having been resi- 
dent in this country for ten years, should be liable to 
serve as jurors, and that alienage should not be ground of 
challenge. The right of an alien to claim a trial by a jury 
cfe medietute lingua to be abolished. 

On the important subject of Appeals, the Commissioners, 
after some very proper and justifiable strictures on the 
inconveniences of the present appellate system, recommend 
the establishment of a Court of Appeal, consisting of six 
pennanent judges, and three judges of the Supreme Court to 
be nominated annually by the Crown. A direct appeal to 
the House of Lords to be allowed in those cases where the 
respondent consents, but not othq^wise. No appeal, as a 
general rule, to be allowed as to costs only. 

We think that some exception may be taken to the name 
of Supreme Court as applied to a court from which there 
are a succession of appeals. We regret to find that the 
Commissioners have not thought fit to diminish the number 
of appeals. While putting an end to the absurdity of the 
Exchequer Chamber, and establishing a strong Court of 
Appeal in its stead, they yet allow the judgment of this 
Court to be subject to an appeal to the House of Lords. 
The consequence might be, that a well-considered judgment 
of nine judges might be upset by two or three law lords. 
We should rather prefer that there should be no appeal from 
the Court of Appeal to the House of Lords, but that the 
law lords should form part of the Court of Appeal. The 
appellate court would thus be strengthened, and the mischief 
of the double appeal abolished. Mr. Ayrton very properly 
questions ** whether it is desirable to allow such facilities 
for appealing and repetition of appeals." The Commissioners 
seem, however, to think it beyond the scope of their authority 
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to suggest any change with regard to the appellate jurisdiction 
of the House of Lords. 

We rejoice to find that the Commissioners recommend that 
the present preposterous system of four legal Terms should be 
abolished^ and that in case it should be thought advisable 
to retain any system of legal terms at all^ there should be 
three Terms at convenient periods of the yean 
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[*/ It should be understood that Notices of New Works forwarded 
to us for Review, and which appear in this part of the Magazine, do 
not preclude our recurring to them at greater length, and in more 
elaborate form, in a subsequent Number, when their character and 
importance require it.] 



The Commentaries of Gaius on the Roman Law^ with an English 
translation and annotations by Frederick TomkiDS Esq.^ M.A., 
D.C.L., and William George Lemon, Esq., LL.B., of Lincoln's 
Inn, Barristers-at-Law. Fart I. To be completed in two parts. 
London : Butterworths. 1869. 

The great value of the treatise of Gaius, arises from the light which 
it throws on the state of the Eoman Law at the period when the 
work was written. It may now be considered as sufficiently proved 
that the author wrote during the reign of Antoninus Fius, the 
evidence for which is accurately and concisely stated in the intro-* 
duction to the present work. This was shortly after the publication 
of the Perpetual Edict of Julianus, who crowned the edifice which 
had been slowly and laboriously reared by a long succession of 
praetors, and about two hundred years before the great revision of 
the Boman Law which took place under the auspices of Justinian. 

In Roman jurisprudence there were three distinct stages ; first, the 
ancient jus civile ; then the modification of this system by the edicts 
of the praetors ; and lastly, the revision under Justinian which we have 
just mentioned. It is the middle state of the Roman Law which the 
work of Gaius illustrates. Independently of other considerations, it 
has great interest as being the model for the Institutes of Justinian, 
and, in fact, for all institutional legal treatises which have been 
written since it first traced out the great lines of Roman Jurispru^ 
dence. We see the infiuence of the admirable work of Gaius not 
only in the Institutes of the Canon Law, but in Blackstone's Com- 
mentaries on the Laws of England, and Erskine^s Institute of the Law 
of Scotland. Scarcely excepting Aristotle himself, no ancient writer 
has so distinctly stamped on posterity the impress of his own accurate 
and methodical intellect. Whether the arrangement adopted by 
Gaius is the best that could be proposed may be a question, but at 
the same time there can be no doubt that in his treatise the system 
of Roman Law is evolved in lucid and logical order, and that np 
other method which has yet been attempted in legal classifi:ation 
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has been so entirely satisfactory as to command the same assent 
which that of the Roman jurist so long enjoyed. 

Of the personal history of Gains nothing is known. It can only 
be conjectured that he was a provincial jurist, and we know from his 
own language that he belonged to the Sabinian school of lawyers, — 
the school which adhered to the solid basis of the letter of the law, 
in preference to the more slippery ground which the Froculians occu- 
pied. This is not the place to discuss the merits of the rival 
schools, but we cannot refrain from expressing our own decided pre- 
ference for that to which Gains belonged, as more consonant in its 
tenets with the essential conception of law, and as in accordance with 
the greatest and soundest expounders of our own system. After the 
time of Gains the distinctions between these schools of the Roman 
law were effaced, and such men as Papinian and Ulpian cannot be 
considered as belonging to either. But wherever in modern times, 
the law has been on the side of liberty, as in our own country, and 
attempts have been made to subvert it, all the supporters of the 
good cause have been uncompromising Sabinians, and the general 
tendency of English lawyers, where no political reasons were in- 
volved, has obviously been in the same direction* Gains, therefore, 
we must consider to be eminently sound in his views of Roman law, 
and to be a trustworthy expositor of its provisions at the time when 
he wrote. But in addition to this, his work incidentally elucidates 
much that is obscure in the ancient laws of Rome, while it serves to 
explain many passages in the Pandects which had previously been 
dark, if not unintelligible. It was a great work which was accomp- 
lished by Justinian, but without a knowledge of the Institutes of 
Gains it is impossible to understand its true character, or to appre- 
hend fully the nature of the changes which were sanctioned by that 
crowning effect of Roman le^lative genius. The discovery of the 
work of Gains was, therefore, the commencement of a new era in 
the study of Roman law, and we are now enabled to trace with some- 
thing like clearness the growth of thset great system of jurispru- 
dence which still directly or indirectly regulates legal rights in 
every civilised community. 

After a careful perusal of the present work, we feel bound to 
speak in the highest terms of the manner in which Mr. Tomkins 
and Mr. Lemon have executed their task. The previous work of 
Mr. Tomkins on the sources of the Roman Law, and its external 
history, to the decline of the Eastern and Western Empires, had 
prepared us to expect much in any performance relating to this 
subject in which he bore a part. The introduction is written in a 
scholar-like manner, and gives an account of the life and Commen- 
taries af Gaius. It treats of the spelling of the name of Gains — 
when and where he lived — his position among the Roman jurists — 
the position occupied by the school of jurists to which he belonged — 
and the discovery of the MS. of his Institutes. Every statement 
which is made has been carefully considered, and there is an utter 
absence of any thing that can at all be regarded as fanciful or far- 
ft^tched. The translation is admirably executed, perfectly literal, 
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thoroughly intelligible, and eyincing a complete acqaaintance with 
all the technical terms of the Roman law. With the help of this 
trandatioDy any student possessed of an ordinary knowledge of Latin 
will be able to understand fully the text of Gains, while the notes 
will elucidate the bearing of any statements or allusions, for the 
thorough comprehension of which some knowledge of Roman 
jurisprudence is requisite. The notes, howeyer, go a good deal 
farther than this, and suggest many important subjects for the 
consideration of those, to whom the yarious questions connected with 
Roman law have been long familiar. They are obyiously the pro* 
dnctions of men who are entirely at home in the subjecte discussed, 
and who feel at every step that they are moving on ground with 
which they are thoroughly acquainted. As a consequence of this, 
there is the utmost clearness in the exposition of every matter 
brought under review, or even touched upon. Great as the stores of 
learning may be at the command of the annotators, these are not 
ostentatiously displayed, but are used with the moderation and the 
judgment which those alone can evince whose knowledge is full, 
accurate, and grounded, and who know therefore perfectly well what 
are the real points in the questions to which they direct their minds. 

The only exception we can take to the notes is entirely on a 
matter of form. In substance they are admirable, but it has occurred 
tb us in reading the work, which we haye done from beginning to 
end, that some of these notes might be advantegeously consolidated. 
In yarious instances the same matter is the subject of several annota- 
tions, and this occasionally involves repetition, and is always more or 
less unsatisfactory, A good full note giving a condensed view of the 
whole matter at once is, we think, the preferable mode, and of this, 
it is only right to say, we have some very favourable examples in the 
present work, such as that on << Universal Succession," p. 292^ 
and that on ^' Obligations," p. 481. We have no hesitation, however, 
in pronouncing the work to be a most valuable contribution to 
juristical learning, and we unhesitetingly recommend its careful 
perusal to all students of the Roman Law who wish to understand 
thoroughfy the great system of jurisprudence which it is intended 
to illustrate. 

We may be allowed in conclusion to express a hope that in con- 
nection with the great impetus which the historical study of the 
Roman law has received in this country from the work of Mr. Maine, 
and is still receiving from the writings of Mr. Tomkins, the study 
of it as a system of jurisprudence, as remodelled by Justinian, may 
continue to advance at least pari passu. After what we have al- 
ready said, we cannot be justly accused of undervaluing the former, 
but we must avow our opinion that it is in the latter aspect chiefly 
that the study of the Roman law will be found to be advantageous 
for those who have to deal with our own vast and complicated 
system. The English law has no doubt borrowed much from the 
Roman, and modern research would seem to indicate that the 
former is only an off-shoot from the latter, whatever modifications 
and peculiarities may have been impressed on it by extrinsic cir- 
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cumstances and influences. But with respect to method and pre- 
cision, we have entirely departed from the genius of the Roman 
law, and it is important above all things that a more scientific 
character should be given to laws, the substantial wisdom of which 
cannot be questioned. How this is to be accomplished is a matter 
on which much difierence of opinion may exist. The question 
whether a digest would be desirable^ is, at least, in the present con- 
dition of our law, an open question. Much may be said on both 
sides, and the arguments urged on neither side are entirely satisfac- 
tory. But what we certainly want in those who administer the law 
and in those who practice it as a profession, is a greater regard to 
principle and uniformity, a nicer sense of symmetry and order, and 
a higher idea of law as a science than can be said now generally 
to exist. There can be no better means for exciting and strengthen- 
ing these than the study of the Roman law in its completed form 
after the great recension of Justinian, although of course we are 
fully alive to the value of the historical elucidations, which may be 
derived from various sources, and especially from the commentaries 
of Gains. 



Starkies' Treatise on the Law of Slander and Libel, including 
the Pleading and Evidence, Civil and Criminal, with forms and 
precedents: also Malicious Prosecutions, Contempts of Court, 
&c. Third Edition. By Henry Charles Folkard, Esq., Barrister- 
at-Law. London : Butterworths. 1869. 

" It is now" (says the learned editor in his preface) ^Uhirty-nine years 
since the previous edition of this work was published. * Meanwhile, 
no subsequent treatise has been issued which treats fully and exclu- 
sively of the Law of Slander and Libel. Upon no other subject of the 
English law are our bookshelves so barren of any modern treatise ; 
a matter of surprise, when it is considered what a numerous class of 
cases on the Law of Defamation are, in the course of the year, brought 
before the Courts for decision." *« It may be fairly said" (continues 
the editor) '* that the subject embraces one of the most scientific" (he 
might have added important) " branches of the English common law, 
particularly the part which treats of that class of defamatory commu- 
nications which the law excuses from responsibility on the ground 
that the occasion on which they were made was privileged — a branch 
of the subject on which the authorities were few at the time of the 
publication of the preceding editions, but which has of late years, 
on gradual development, been found by far the most fertile and 
extensive of the whole of the Law of Defamation." To which again 
we venture to suggest the learned editor might have added that this 
is by far the most important and interesting branch of the subject. 

No one will fail to see that there were ample reasons for a new 
edition of this valuable work, and upon referjence to this edition it 
will be found that Mr. Folkard has performed his task carefully and 
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well. We believe that he has been engaged upon it for some years, 
and it bears traces of the most conscientious and industrious exam- 
ination of the cases, especially upon that most important part of 
the subject to which we have alluded, the case of privileged publica- 
tion. Of this part of the subject, infiuitely the most important is that 
which relates to the privilege of free comment in the press upon 
matters of public interest. This aspect of the subject is one of such 
importance, that some years ago we made it the theme of a special 
article on the Law of Libel as applied to the freedom of public dis- 
cussion. Our object was to establish the broad proposition that 
wherever there are public materials for discussion, or a subject of 
public interest, there is a privileged occasion, and that thereupon any 
observations relevant are privileged, provided they are not reckless 
or malicious. This proposition we rejoice to see has at length been 
abundantly established by judicial decisions in several remarkable 
cases tried before the Lord Chief Justice of England, more especially 
the Athetusum case, Strauss v. Francis^ the Saturday Review case, 
Campbell v. Spottiswoqde, the Pall Mall Gazette case, Hunter v. 
Sharpy and the Times case, Wason v. Walter^ all of which Mr. 
Folkard has carefully embodied in the present edition, with every 
decision on the subject. 

There is a close connection — as the mention of the case of Wason 
, V. Walter reminds us — between privilege of Parliament and privi- 
lege of the Press ; they are twin privileges which have, ever since 
either of them can be said to have existed, mutually supported each 
other. It was not until after the invention of printing had given 
its mighty impulse to human intelligence that Parliament really rose 
into power and influence as a governing power in the State, and as 
the great council of the realm. It was in the reign of Henry VIII. 
that privilege of speech was first really asserted and recognized; 
and it need hardly be said it was very sparingly and tremblingly 
claimed all through the Tudor dynasty, and it was not until the 
weaker reign of James I. that it began to assert itself with any real 
power or influence. The great contention between Charles and 
his Parliament during the earlier portion of the struggle, while the 
Parliament were really contending for liberty, was as to their right 
freely to discuss affairs of state, and we need only remind our readers 
of the great case of Elliot and Strode, in which the Crown temporarily 
triumphed by obtaining a judgment of the King's Bench in restraint 
of the privilege ; though it was afterwards somewhat irregularly 
reversed, mainly on the authority of the case in the time of 
Henry VIIL, which (by a singular coincidence) was the case of 
a Mr. Strode. This reminds us*to notice that our editor (or author) 
hardly cites that case correctly. He says " By 4, Henry VHI,, c. 8 
members of Parliament are protected from all charges against them 
for anything said in either House." To which it is added, <^ And 
this is further declared in the Bill of Rights— W. & M., s. 2, cap. 2." 
This, no doubt, was the view taken by the Long Parliament in 
Strode's case, but we have never been able to satisfy ourselves 
of its correctness, nor to arrive at the conclusion that in no possible 
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case cao a member of Parliament be liable, civillj or crimiDally« 
for speech in Parliament. The Act in Strode's case declares that all 
suits or condemnations put upon Kichard Strode or anj one here- 
after, for speaking, or reasoning of anything concerning any Bill in 
Parliament, to be communed and treated of, shall be Toid." The 
fair meaning of these words appears to be that the speech to be 
privileged must be really relevant, and must be in the way of 
reasoning or fair discussion, and it would appear to be a straining 
of the words to construe them as meaning any speech, however 
malicious and however slanderous, seditious, or treasonable. 

The case of JSllioi and Strode^ in the reign of Charles I., was a 
criminal information for saying the King and his Council were in a 
conspiracy to destroy the liberties of the nation. Now it was eom- 
petent to Elliot to adduce facts and arguments to show that this was 
so ; but that might be conceded and yet it might be held that the 
delivery of those words was slanderous and seditious, and, if so, not 
protected. And it is very remarkable that the Long Parliament in 
that case distinctly admitted that a member might be indicted and 
sued for an act done in the House, or for an assault. It would be 
impossible to deny this, without asserting that a member might 
commit murder on the floor of the House and yet go unpunished, for 
of course the House could not inflict any adequate punishment. 
And it appears difficult to draw a logical distinction between 
slander and murder, that is, supposing the slander irrelevant, causeless, 
wilful, and malicious. At all events there is nothing in the Act of 
Henry VHI. to exclude this view, nor in Elliot's case, for there was 
no real judicial reversal, but a mere political declaration or vote, 
which could not alter the law. So as to the Bill of Rights ; the 
words are *' that the freedom of speech and debates on proceedings in 
Parliament ought not to be questioned in any court or place out of 
Parliament." 

This must mean reasonable freedom of speech and a fair debate 
upon any subject, not irrelevant, slanderous and malicious, vitupera- 
tion ; or seditious, or treasonable declamation. The latter case is 
not likely to arise in our days. Suppose, however. Smith O'Brien 
had made a treasonable speech in the House, as he tried to do, he 
might have been liable to indictment, for that surely could not be 
said to come reasonably within the words, '* freedom of speech and 
debate," in the Bill of Rights. Surely it would rather have been 
an abuse of it. But this kind of case we may pass over. 

The case far more likely to arise is a case of defamation, and we 
are by no means certain that if it were irrelevant and malicious 
the member could be protected. The case of Stochdale v. Hansard^ 
as far as it went, went rather to show that there might be such 
liability, for that was a case of a publication directed by the House 
of Commons, and which, therefore, it must be presumed that they 
considered necessary or desirable for the public interests, and it was 
a publication of matter selected by a Committee of Inquiry, and on 
a subject of undoubted public interest — that is to say, the condition 
of our prisons, and the care of our prisoners. The House of Com- 
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moD8 in effect submitted these matters to their constituents, iu 
order to elicit their judgment and opinion, and we should have 
thought that there could hardlj have been a clearer case of privilege, 
quite apart from the Parliamentary power and function of the 
House^ and putting it no higher than a joint stock company. And 
it has since been held in several cases, cited by Mr. Folkard, that 
the directors of a company have a right to publish to their share- 
holders defamatory matter of interest to them, that is, regarding the 
conduct of their officers. And on the same principle the Lord Chief 
Justice of England held that in the remarkable case of Cox y. Feeny 
—the case of the Birmingham Post — (also cited by Mr. Folkard) 
that the report of a Commissioner of Charities regarding.the conduct 
of a school veas so much a matter of proper interest that it might 
be published and commented upon. Such being the general law, it 
is indeed difficult to see why the House of Commons, the grand 
inquest of the nation, should be made an exception, and should be 
held not protected in giving to its constituents, the nation, the re- 
sults of its inquiries. So it was, however, held by the Court of 
Queen's Bench, and upon the ground, that in their opinion this 
was no necessary part of Parliamentary privilege. Rightly or 
wrongly there was clearly a claim to lay down limits to privilege — 
and heaven forbid that there should not be ; and as there does not 
appear to be any material difference between one kind of privilege 
and another, and, as the courts of law held long ago, there is in this 
respect no difference of principle between speaking and printing, it 
is not easy to say why the courts should not limit the privilege of 
speech in the House, to the extent at all events of holding that its 
abuse may be amenable to legal proceedings. Nor is there anything 
at variance with this in the recent case of Wason v. ffaltera, for 
there the action was against the Times, and it was held that the 
report of a speech in Parliament, though defamatory, or comments 
thereon, is protected, if fair ; and then all the arguments used to 
show that the comments made on the speech (which were indeed 
only an echo of the speech) were fair, went to show that the speech 
was so, and at all events no one will suppose that men like Lord 
Chelmsford, or Lord Eussell, in speaking on a public matter in the 
House of Lords, were likely to go into irrelevant and slanderous 
matter. 

The case, however, is not at all an impossible one, and one day 
the question may be raised whether a member making a speech 
irrelevant, and wilfully false, and maliciously slanderous, is pro- 
tected from prosecution. All that we will say is that this has 
never been judicially decided, nor is it necessarily involved iu 
the language of the Bill of Rights, unless by " liberty " is understood 
licence — by use, "abuse — " by "freedom of debate," freedom 
of malicious defamation. The question is closely connected with 
the other question of privilege of the Press ; not only because the 
freedom of Parliament and the freedom of the Press have grown up 
together, but b^ause in truth the freedom of the Press is in fact 
freedom of speech. For, as we have heard judges say, a public 
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writer has no privilege beyond what belongs to a public speaker, 
nor a public speaker bejond what belongs to a private speaker. A 
man who prints (as the court said in Lak^s case, temp, Charles II.) 
does but speak to thousands, and though in some respects he is 
under a greater responsibility, he has no greater privilege than a 
mere speaker. This may tend to bring home to us all the immense 
importance of the question. It has a social importance as great 
as its political. It is only by virtue of the great privilege of freedom 
of discussion on public questions that one man can safely say to 
his neighbour in a railway carriage that he thinks the man just 
acquitted of murder was on the evidence guilty. He has a right to 
say so, and to give his leason for thinking so, as that he believes the 
principal witness, though the jury did not. Many years ago this was 
laid down of the press, by a judge as little likely to err in favour of 

cence as Mr. Justice Grose. That is, he said a man must not revile 
the accused or the jury, but must use fair and temperate language ; in 
other words, express opinion or use reason. He has no right to call 
theac quitted man a murderer, but he has a right to say that he believes 
the evidence against him. This is the distinction between reckless 
abuse, which the law does not allow, and fair discussion which it 
does allow. And as it is with a private speaker, so it is of a public 
speaker and a public writer. We may fairly and freely comment 
upon the administration of justice or anything else of public interest ; 
into private matters we must not enter, except to those interested 
therein or at the risk of having to prove the truth. 

But the importance of free discussion on public questions is so 
great that it is privileged so far as it is fair, and privileged in the 
writer as in the speaker. It was for the purpose of securing to the 
country the great advantage of this discussion of its affairs that 
Parliaments were summoned. The great question under the Tudors 
and the Stuarts was, whether or not Parliament was to be allowed 
the privilege of free discussion. When finally and firmly settled that 
it was, it was at the same time settled that the people were free ; 
and that the Press was free : that is, free to discuss public affairs. It 
would be strange if the members had this privilege and not the 
constituents. And therefore, as Blackstone says, at the Revolution 
the right of public meeting for discussion of public affairs was 
established. And the right of public writers followed on the same 
grounds. . Thus, then, privilege of Parliament and privilege of the 
Press are but parts of the great privilege, or rather right, of free 
discussion of public affairs which belongs to all free subjects of this 
realm. Therefore these two gi*eat privileges have grown up to- 
gether, mutually supporting each other, and this was never more 
remarkably illustrated than in the case of Wason v. Walter 
(carefully examined by our Editor), in which the right of reporting 
a Parliamentary debate and of commenting thereon was judicially 
decided. 

It will be seen that the subject of this treatise is one of the 
highest and most general interest; that it is of social as well as 
political interest; that it comes home to men's daily life — ^more. 
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perhaps, than any other branch of the law, and that its scope is so 
wide as to embrace the familiar intercourse of fkriends as well as 
the formal debates of Parliament ; the conversations of the clubs as 
well as the arguments of journalists, or the declamations of orators. 

Such a work may well have its place in the library of the private 
gentleman, not less than in the library of the lawyer ; and its 
illustrative cases are more interesting to the general reader than 
those of any other legal subject. It is well ^t such a treatise 
should have been re-edited, and it is well that it should have been 
edited by so careful and painstaking a man as Mr. Folkard. 

The Practice of the Court of Quarter Sessions, and its original of 
Appellate and Criminal Jurisdiction; with Forms of Indict- 
ment, Notices of Appeal, &c. By John Frederick Archbold, 
Esq. Third Edition. By C. W. Lovesy, Esq., of the 
Middle Temple, Barrister-at-Law. London: Shaw d; Sons, 
Fetter Lane. 1869. 

It is twelve years since the second edition of this well-known 
manual of sessions' practice was published. During that time 
changes have taken place, which make the appearance of a new 
edition opportune. The last was contained in a small volume of 
475 pages ; that which now lies before us has grown to more than 
700. In his preface to the edition which preceded it, Mr. Archbold 
was quite justified in saying, that, '' to the barrister, the attorney, 
the guardians of unions,* the overseers of the poor, and to the 
justices of the peace," the work would be " a useful guide and valu- 
able assistant." Mr. Lovesy has evidently bestowed much time and 
pains upon the task of bringing the original work up to the present 
time in such a way as to maintain its character. He has divided the 
first chapter which dealt with the jurisdiction of Quarter Sessions, 
into two, bringing into the second the original jurisdiction of Quarter 
Sessions, a subject, whichj in the former editions was only shortly 
treated in a brief final chapter, under the title of ** Practice in all 
other Cases." The second chapter is a valuable addition to the 
treatise, giving, in alphabetical order, information on all the many 
important matters which come under the immediate control of courts 
of Quarter Sessions. So far as we have had an opportunity of exa- 
mining it, this entirely new part has been compiled with judgment 
and accuracy. The information it contains is put in a handy form, 
and all the' recent cases are given, not only in this chapter, but 
throughout the work. For example, the decision in Reg v. Justices 
ofKent^* as to the Court of Quarter Sessions, to which the guard- 
ians of any union or parish must appeal against an order adjudging 
the settlement of a lunatic, is cited in its proper place. 
One or two omissions and errors, however, we have detected 

* L,R. 1, Q.B. 385. 
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which should not be overlooked in another edition. At page 2, 
in describing the court and its style, a description of the caption 
of an indictment is given which we do not find in the last edition^ 
and which is likely to mislead. <'Jt consists in prefixing to the 
above form [the style of the Court] the words, *Be it remembered 
that at,' and adding at the end thereof ' by the oath of [the grand 
jurors naming at least twelve, and not more than twenty-three] good 
and lawful men of the county aforesaid,' " and so on. At page 45 
the inaccuracy is corrected in the original words of Mr. Archbold 
where citing the case of Aylett v, J?., he says, << it is not necessar j 
to set out the names of the grand jurors in the caption of an indict- 
ment : it is sufficient to say, ' twelve good and lawful men of the 
county y ^c' " Again, in stating at page 10 the jurisdiction of 
Quarter Sessions by Statute, no notice has been taken of the 6th s. 
of 20 & 21 Vict., c. 3, which substitutes <' penal servitude" for 
<* transportation beyond the seas for life," in the clause which ousts 
the jurisdiction of justices at Quarter Sessions in all felonies thus 
punishable. This alteration is one of obvious importance. 

Having gone carefully through that part of Chapter I. which 
t]*eat8 of certiorari^ we have found all the later decisions on this 
important writ clearly stated. It has puzzled us, however, to find 
that the paragraphs on certiorari as applicable to summary 
convictions, which are to be found in the last edition, have been 
omitted, though those relating to certiorari as applicable to orders 
of justices in sessions are retained. In spite, however, of these 
slight drawbacks we believe the work will be as welcome now to 
all those whp have business at Quarter Sessions, as the previous 
edition of it was in 1857. 

Principles of the Law of Contracts, as applied by Courts of Law. 
By Theron Metcalf. New York: Hard and Houghton. 1867. 

The author of this beautiful exposition of the principles of the 
Law of Contract, of less than 400 pages is well known to the 
profession, not only in America, but, to a considerable extent, in 
this country also. He is the author of thirteen volumes of the 
Reports of the Decisions of the Supreme Judicial Court of the 
State of Massachusetts, which are not excelled by any other 
American Reports. He was also a member of that Court for nearly 
twenty years, during which period he gave the opinion of the Court 
in a large number of very important and difficult cases, and there 
has always been the most unquestioning acquiscence in the entire 
soundness and undeniable ability and &rness of all the opinions 
delivered by him during his long period of judicial service. 

Mr. Justice Metcalf had acquired a high reputation as a law 
writer, at an early day, as the editor of Yelverton's Reports, and 
his edition of that book is greatly sought after, even to the present 
time, and copies of it have become very rare. He had also, before 
he became reporter of the Supreme Judicial Ccmrt, devoted a 
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portion of his time^ for many years, to giving instruction to candi- 
dates for the Bar by way of readings, or lectures, as it is more 
commonly called in America. The present work is in some sense 
the result of those early Lectures. And it is certainly a Tcry 
carefully prepared and creditable book. 

The arrangement is simple and natural, and the style almost 
faultless. There is nothing new or startling in the book, and that 
is one of its great merits. There is not an expression or an opinion 
in the entire volume that would attract attention, either from its 
novelty or its conceit, and this is not a little refreshing, in an age 
when one almost feels as if he had suffered a defeat, when his book 
is not either admired or condemned for its erratic tendency or its 
speculative conceits. The present work is so entirely free from 
everything of that character, that we quite forget the author in 
reading his book. But we believe it would be difficult to fiiid any- 
where else so complete a summary of the Principles of the Law 
of Contracts in so agireeable and unexceptionable a form and dress. 
We think it can scarcely fail to meet the approval and admiration 
of the profession in England, as wo learn it has already done very 
universally in America. 

Compensation of Land and House Owners, being a Treatise on the 
Law of Compensation for Literests in Land, &c., payable by Bail- 
way and other Public Companies ; with an Appendix of Forms and 
Statutes. By Thomas Dunbar Ingram, Barrister-at-Law. Second 
Edition, by J. J. Elmes, Barrister-at-Law. London: Butter- 
worths. Hodges, Smith, and Foster, Dublin. 1869. 

Having treated fully (ante No. 51, p. 1) of the most mooted points in 
the law of compensation under the Lands and Railways Clauses Acts, 
1845, it is not necessary now for us to re-enter upon a discursive 
exposition of our own Tiews on these questions, or to consider 
whether in our judgment Mr. Elmes has sufficiently supported his 
own. This work appears, on the whole, to be carefully prepared as 
regards its matter, though it is slightly inartistic in its verbal com- 
position. Its repertory of case-law is copious, it does not refer, how- 
ever, to the following compensation casa — Freehold General Land 
Investment Company v. Metropolitan District Railway Company^ 
U L. T. N. S. 96. This case decided that where there maybe two 
modes of constructing the works, the company are bound to adopt 
that course which would do the least amount of injury to the neigh- 
bouring property. 

It is an imperative requirement that a recent edition of a legal 
treatise should be very exhaustive indeed in respect of case-law. 
However, on tlie whole, when we consider the very great number 
of compensation cases that have been consequent upon the recent 
excitement in the railway world, it certainly does seem hard to 
require that a small volume^ confined to a single definite subject, 
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should abound in copious details. Mr. Elmes considers that the 
decision of the Court of Exchequer Chamber ia Brand v. The 
Bammeremith and City Railway Company is likely to be reversed. 
He does not, however, support this view by any extended examina- 
tion of the Acts upon which the decision turns. We are strongly 
inclined to think that the decision in the case referred to is in itself 
irrefragable, inasmuch as some land was taken from the plaintiff by 
the company. All the reasons, however, assigned in the judgments 
delivered in the Exchequer Chamber are certainly not satisfactory 
in respect of the positions they were respectively adduced to sup- 
port 

This edition is a third larger than the first; it contains twice 
as many cases, and an enlarged index. It was much called for and 
will doubtless be found very useful to the practitioner. 

Questions for Law Students on the Sixth Edition of Mr. Serjeant 
Stephen's New Commentaries on the Laws of England. By 
James Stephen, Esq., LL.D., the Editor of the above work. 
London: Butterworths. 1869. 

Nothing can be more useful than a series of questions on a book 
like Stephens' Blackstone, intended as it is principally for the use 
of students, and touching as it does upon every department of our 
law. The questions, however, are sometimes a little irrelevant ; as, 
for instance, the question in p. 15, with reference to vol. i., p. 160. 
" What analogy is drawn by a celebrated ancient writer between 
the world and a theatre ? " The relation of this question to English 
law is not, at first sight, obvious. It is impossible to pass over 
without notice the assertion in p. 175: ^Things real consist of 
things substantial or immovable, and of the rights and profits 
annexed to or issuing out of them. Things personal consist of 
goods, money, and all other movables, and of such rights and profits 
as relate to movables" And this division is attempted to be justified 
in a note, in which Dr. Stephen maintains that " it is more correct 
and convenient to keep the idea of the subjects in which property 
may be acquired, separate from the idea of the estate or interest that 
may be acquired in these subjects." So that real rights would be 
rights in immovables, and personal rights would be rights in 
movables ; though chattels real are, " for many purposes, properly 
designated as pei*sonal estate." It is with some reluctance that we 
express our dissent from the opinion expressed in Dr. Stephen's 
note. The assertion that a particular right is, for certain purposes, 
a real right, and yet is, for many purposes personal estate, though 
perfectly intelligible to a lawyer, is apt to breed a good deal of 
confusion in non-legal minds. Again, nothing can be made the 
subject of property except so far as it is the subject of rights and 
duties. Hence we think it a mistake to divide rights of property 
according to the nature of the property in which right exists, 
'^''Decially in a work on English law. We trust, however, that 
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nothing which we have said will bo taken to imply a doubt as to 
the general excellence of Dr. Stephen's work, or of the questions 
founded upon it. 

The Law of Apportionment B7 Frederic Albert Lewis, of Lincoln's 
Inn, Barrister-at-law : Fellow of Gonville and Cains College, 
Cambridge. London : W. Maxwell and Son. 1869. 

Mr. Lewis, who was called to the Bar in 1867, has attacked one 
of the dreariest subjects in the whole field of English Law. He 
divides the subject into two parts. The first part treats of 
apportionment amongst persons having contemporaneous interests 
in the subject-matter, and is sub-diyided into four different branches, 
which form the subject of its four chapters. 1. The apportionment 
of rents. 2. The apportionment of conditions. 3. The apportion- 
ment of contract. 4. The apportionment of commons. The second 
part treats of apportionment among persons having successive 
interests in the subject-matter. This part is also sub-4ivided into 
four branches. 

1. Apportionment jvrtor to the Statute 4 & 5 Wm. IV., c. 22. 

2. Apportionment under the Statute 4 & 5 Wm. IV., c. 22. 

3. The apportionment of annuities, dividends, &c. 

4. Of the period at which the apportioned part of the rent or 
other payment can be recovered, and of the parties from whom it 
can be recovered, 

Mr. Lewin's treatment of his subject is scientific and logical, and 
his book will be found as useful as a book of reference, especiollj 
as there is no earlier work upon the subject. 

Report of the case of the Queen v. Edward John Eyre, on his 
prosecution in the Court of Queen's Bench for high crimes and 
misdemeanours, alleged to have been committed by him in his 
office as Governor of Jamaica; containing the evidence, the 
indictment, and the charge of Mr. Justice Blackburn, by W. F. 
Finlason, Esq., Barrister-at-Law. London : Chapman and Hall, 
PiccadUly ; Stevens and Son, Bell Yard. 1868. 

Many well disposed persons, and, to use a phrase of Archbishop 
Whateley's, at the same time, " not deficient in intelligence," are at 
a loss to understand what was the real issue, or whether there any issue 
whatever, between Lord Chief Justice Cockburn and Mr. Justice 
Blackburn with respect to the legal or political nature and incidents 
of Martial Law. Indeed, it is not easy to grasp the particular point 
respecting which they differed and gave each a most eloquent 
exposition. Martial Law, certainly, is not as the Duke of Wellington 
defined it with somewhat of Gordian curtness *« the mere will of the 
commander." But, on the other hand, it is not tied down to the 
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ordinary rules, much less the forms of law. Silent inter arma leges* 
The question appears to us to be somewhat like the question of 
express malice on a plea of privileged communication to a declaration 
for libel. What a commander does in action or while the consequent 
heart-burning continues is no doubt prima facie privileged. But, 
on the other hand, unnecessary severity after all danger had ceased, 
if connected with expressions or other indications of personal and 
private malice towards one or more individuals, would undoubtedly 
rebut the presumption of the punishment inflicted being, so to speak, 
privileged. If the persons against whom the vindictivcness in 
question is shown were not, prior to the outbreak, alien enemies, 
but subjects of the same crown and empire, it is still more clear that 
the commanders of the victorious force might be guilty even of 
murder in its strictest legal sense. The civil rights of inhabitants of 
a rebellious district revive once that the insurrection is crushed. 
Pari ratione, they subsist even during the insurrection, except so far 
as the necessities of the State require their infringement. To dravir 
the boundary line, however, in any particular case, is difficult; 
just as it is difficult to draw the boundary line between express 
malice and a privileged communication; but, such a line never- 
theless exists. 

The facts and the law were so mixed up in the Jamaica question, 
that it is sometimes hard to say whether a particular sentence in 
either of the judgments of the eminent judges referred to related to 
the question for the court or the jury. The resgestos were so exciting 
that they keenly tested the philosophy and calm influences of abstract 
reasoning in allaying the sentiments which each detail necessarily 
elicited. 

On one side were the advocates of law and order, dwelling with 
strained emphasis upon the necessity of resisting force by force, and 
the folly of politely submitting to having one's throat cut by a 
uncivilized mob of negroes. On the other hand, the lover of jural 
law would refer to the laws of storms, earthquakes, volcanoes, and 
to the fact that there is no region of created nature, physical, physio- 
logical, or moral, that does not more or less conform to law. Having on 
several former occasions entered fully upon a criticism of the acts and 
actors in the Jamaica case it is unnecessary now for us to resume a 
disquisition which would be interesting at this date rather for its 
relations to possible future insurrections than to the unhappy events 
of the Jamaica case. 

Mr. Finlason, who is well known to the profession as the author of 
" Crown and Nisi Prius Cases,** in all the courts since 1866, has given 
us his own views in extenso, in the work whose title is prefixed to this 
notice. He endeavours to prove that the right to declare martial law 
is inherent in the British crown. It appears to us to be to a certain 
extent, a necessary incident of every executive. On the other hand, 
Mr. Finlason must admit that a general can be guilty of atrocities, 
for which he ought to be punished on a restoration of peace. Our 
author strains very hard to acquit Governor Eyre without reviewing 
the questions of fact. Whether the governor was to blame or not 
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in the transactions in question, certain it is that Mr. Finlason's 
logic proves too much. " It never seems to have occurred," sajs our 
author (Queen v. ^yrc, xvi) ** to the Lord Chief Justice,'' (nor, we 
will respectfully add, to any one else) " that if he, after a year or two 
to consider the law, still doubted about it, the act of the accused 
could not have been culpably illegal, still less feloniously malicious 
and murderous." Mr. Finlason is too much occupied with common 
law cases exclusively, to know the extent to which judicial doubts may 
prevail, especially in equity. Let him take a run through Vesey, 
junior, and see the great Lord Eldon, himself—that connecting link 
between ancient prejudice and modem liberality — professing to have 
doubts upon some of the most elementary doctrines of equity, such as 
Mr. Josiah Smith, or we ourselves, would hardly deign to notice. How- 
ever, notwithstanding a few errors in logic, Mr. Finlason's books 
on the subject of martial law and the Jamaica riots will be 
doubtless found interesting to those who still retain their primary 
feelings of sympathy on one side or the other. 

A Plea for Testators. Part L The Bule in Shelley's Case : its 
mischief and a remedy suggested by William Wiley, Esq., LL.D*, 
Advocate and Barrister-at-Law. One of the Registrars of the 
Principal Registry of the Court of Probate in Ireland, author of 
"The Law of Dilapidations," and <<The Law of Ecclesiastical 
Residences." Dublin : Hodges, Smith and Foster, Grafton Street, 
Bookseller to the Hon. Society of King's Inns. London : Stephen 
and Haynesi Bell Yard. 1869. 

It is a common, though we will not say a vulgar, error to suppose 
that a good lawyer is not likely to be a good legislator. Numerous 
cases arc cited to this effect. Others, too, of leaders who barely 
escaped shipwreck in the troubled sea of St. Stephen's. The reason 
why these cases have had an effect in forming the opinion referred to 
appears to be that as one would naturally expect that a good 
lawyer was one who ex vi termini could with a little pains be a good 
legislator, the alleged phenomenon of an occasional failure is one that 
\>j its contrast to the expected course of events so fastens itself upon 
the memory, as in the course of time to be mistaken for a funda* 
mental, if not a general, law of the raison d'etre of legislative 
capacity. 

The study of the law is perhaps unfavourable to florid elo- 
quence ; and it was probably some view of this sort that led to the 
professional division of labour into civilian and advocate that existed 
in ancient Rome. But, as the technical portion of legislation is so 
much more difficult than the ethical, it would certainly seem strange 
if a good lawyer were not at all events a good technical legislator. 

So far as the objection applies, it means that a good lawyer is 
likely to be unduly deductive and not looking often enough beyond 
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the first data that occur to him. Fearne certainly was guilty of 
this error in point of philosophy of argument. Having found much 
value in the rule in Shelley's case, he did not seem disposed to 
leave it even where there was strong evidence of intention that the 
testator did not mean that the technical words he used should on 
the whole upshot of his will have a technical meaning. 

The reverence paid to Fearne's authority has heen prohably the 
cause why the rule in Shelley's case has so often in the case of wills 
been regarded as one of the nan tangenda nan movenda of rigorous 
law. The judgment of Lord Chief- Justice Cockburn in Jordan v. 
Adams, iz, G.B.N. S., may somewhat stem the torrent which still 
flows in the channel defined by Fearne. The pamphlet before us is 
to the same effect 

Dr. Wiley, with true native instinct is sometimes highly poeticy 
as when, referring to the estate for life swallowing up the remainder 
to the heirs, he speaks of ^' Saturn devouring his own children," 

Taking the disquisition all in all, it is a very good and interesting 
one, and does its learned author much credit. 

Shakespeare's Testamentary Language. By William Lowndes 
Bushton, Barrister-at-Law. London: Longmans and Co. 1869. 

Mr. Bushton has proved himself an able legal commentator of the 
works of Shakespeare. In addition to the above little book of 
comparison he has contributed largely to illustrate by old authors 
the language used by the immortal bard in his plays and poems. 
Id this way he has satisfactorily explained many obscure expresaioQS 
of doubtful meaning, and has offered explanations and suggestions 
of his own for the consideration of his readers. His '* Sh^espeare 
a Lawyer," and " Shakespeare's Legal Maxims," unmistakeably show 
that if Shakespeare was not at one time connected with the law, as 
has been attempted to be shown by some of his biographers, yet 
by some unaccountable means he acquired extensive familiarity 
with technical legal phraseology. Shakespeare's plays abound with 
instances of much more than ordinary knowledge of law terms for a 
civilian, and in order to use these in the way he did, his acquaintance 
with the written and unwritten law of his period, combined with a 
tolerable display of legal jargon, must have been remarkable. There 
is no doubt sufficient internal evidence in his plays to warrant the 
belief that Shakespeare must at least have served in an attorney's 
office, and Lord Campbell and other commentators have laboured to 
support this inference. It is after all not iniprobable that Shakes- 
peare's legal acquirements when weighed with his profound know- 
ledge and versatile genius in other respects, were not the result of a 
legal education. 

Be this as it may, Mr. Bushton's comments in the little book we 
have before us are only directed to show Shakspeare's general 
knowlege of the law relating to real and personal estate, by compar- 
ing testamentary language found in his plays and poems chiefly with 
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the work of a contemporary author. Swinburne's " Briefe Treati«e 
of Testaments and Last Willes/' the text book referred to, was 
published in 1590, when our hero was about twentj-six years of age, 
and just about the time when the first of his plays appeared. In 
these it may be noticed that he not frequently indulged in legal 
phraseology, and when he did so it was very commonplace, but from 
his later effusions he appears to have considerably familiarized himself 
with technical expressions of this kind, though we must admit that 
in some instances they are rather clumsily introdujped, and often into 
passages unsuitable for such display. Some of his deductions 
and definitions of law terms ordinarily in use in the legal world 
from time out of mind we must say are not of the cleverest descrip- 
tion, but they show at least a tolerable knowledge of law. In 
excuse for this absence of uniformity, Mr. Rushton observes that 
the indiscriminate use by Shakespeare of the words *^ devise " 
and " bequeath " would, in his time afford no evidence of want of 
technical skill, as both the words were applied indifferently to real 
and personal property, but of this we may be allowed to say at 
least that we are not quite sure. 

The work of research has been more into Shakespeare than into 
the law generally, as most of the comparisons are to be found in the 
text book just mentioned, which it is more than probable, from the 
similarity of expressions used, was a valuable book of reference in 
Shakespeare's library. Some stress is laid upon the wording of 
Shakespeare's will in respect to the accuracy of its phraseology as a 
specimen of Shakespeare's legal knowledge, but it is not at all clear 
that Shakespeare drew his own will. 

Altogether this little volume is extremely interesting, particularly 
to the real property lawyer, and betokens much pains-taking research 
by the author. 

A Genealogical and Heraldic Dictionary of the Peerage and 
Baronetage of the British Empire, by Sir Bernard Burke, C.B., 
LL.D., Ulster King of Arms. Author of " The History of the 
Extinct and Dormant Peerages," '^History of the Landed 
Grentry," " Vicissitudes of Families," &c. Thirty-first Edition. 
London : Harrison, 59, Pall Mall. 1869. 

Amokg the higher classes this is a work of compilation which 
has the reputation of excelling all others of a similar kind for the 
complete and elaborate information it gives of the pedigree of the 
present generation of the nobility, and of their ancestors. The 
chronological order of the lineage from the earliest period in the 
history of a house down to the most recent events, is admirably 
arranged, and so methodical in its character that, step by step, it 
may be easily traced by the most unpractised observer. The value 
of such a work as a book of reference and of biographical infor- 
mation cannot be too much admired. By alphabetical arrangement 
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the names and pedigrees of families are readily found, and tke 
events, achievements, and vicissitades of their heads most faithfully 
recorded. Indeed, the hiographical notices are not the least impor- 
tant, as much new and valuable information, no where else to be 
found, has been obtained direct from the families themselves. Some 
of these are highly interesting as condensed chapters of family 
history. One great advantage is that each successive edition adds 
materially to the accuracy of the work, by offering facilities for revi- 
sion and amendment. In this wtLj extensive additions and corrections 
have been made from time to time, to and in the mass of armorial 
ensigns and records, and in regard to the present edition, owing to 
the late elections, while the minds of most leading families were 
engrossed in politics, this has been with extreme difficulty accom- 
plished. In this respect the author has had the assistance of Mr. 
Serjeant Burke, whose legal acquirements, extensive knowledge of 
the subject, and peculiar aptitude for genealogical details must have 
rendered his services invaluable. 

The Introduction contains much information concerning the 
different grades of the aristocracy and the privileges enjoyed by 
them. It says " The functions inherent to the nobility are double — 
legislative and judicial. In their legislative capacity the peers are 
one of the estates of the realm, that immediately between the Crown 
and the Commons, in their judicial they constitute the Supreme 
Court of Justice, having however no original jurisdiction over 
causes, but being the last resort, and from their judgment no further 
appeal is^ permitted. Their dignities are hereditary and their 
children bear titles of courtesy, but nevertheless are not consequently 
nobles, and form no distinct body from the rest of the people. In 
the eye of the law, peers are on an equality with all other subjects, 
and beyond freedom of arrest in civil matters they have no legal 
immunity, a fact, made still more certain, now that the 4 8c 5 Vict., 
c. 22, takes away all doubts as to their claiming any protection 
similar to that of the benefit of clergy." Peers are not only free 
from arrest, but they cannot be outlawed, nor can an attachment lie 
against their person; they are exempt from serving on juries, courts 
leet or sheriffs* toums ; in cases of treason and felony they are tried by 
their peers, and they ^ve judgment not on oath but on honour. 
To Ubel a peer is scandalum magnatumj and formerly it rendered an 
offender subject to ** peculiar punishments by divers ancient statutes," 
but which now would be only amenable to the punishment provided 
in ordinary cases of Libel. 

Beginniog with the lineage of William the Conqueror and his 
successors on the throne, — ^Kenneth the Second of Scotland and his 
successors — the House of Guelph and other particulars relating to 
the « Lords spiritual and temporal," and Baronatage, the biography 
of the entire aristocracy of the kingdom is given down to Lord 
Chancellor Hatherley, almost the last creation ; of whom and his 
predecessor Lord Cairns, a very meagre account appears, and minus 
the coat of arms not yet registered. 

The volume altogether is exceedingly well got up, and the cngtaY* 
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ings and embellishments give it quite a eheerfol air, indepandent of 
the Taluable nature of its contents which, as a genealogical collectioo, 
is not to be surpassed. 

The Factory Acts made Easy, or How to Work the Law without 
Bisk of Penalties. By Robert Baker, Esq., one of Her Majesty's 
Inspectors of Factories. 

The Workshops' Regulation Act of ISGT^ made as easy as possible 
for the use of Masters, Work People, and Parents. By Robert 
Baker, Esq. London : Simpkin, Marshall, and Co. 1869. 

Reports of the Inspectors of Factories for the half year ending 
October 31, 1868. London : Eyre and Spottiswoode. 1869. 

To all employers of labour, whether at home or abroad, in the houses 
or in workshops of our great cities, these books may be read with 
much benefit and pleasure. Labour is now forbidden by law to 
children under eight yei&rs of age, and yery shortly every child 
between eight and thirteen, if employed in labour, must at the same 
time have at least ten hours educational training per week by 
masters fit for their duties. A little schooling and a little work have 
been found by experience the very best system of teaching and dis- 
cipline both for mind and body. Here will be, it is hoped, at least 
one important step in that physical, moral, and educational move- 
ment which has hitherto been so much neglected in this country. 
Under these Factory Acts some thousands of children will get 
education who would otherwise not have been educated at all. In- 
spectors, masters, and work people have duties to perform in 
obedience to laws which these books are intended to make clear 
and easy, whilst the recent extension of the Factory Act's regu- 
lations to such a large additional variety of occupations renders it 
most desirable that fdl parties should be well instructed in these 
enactments. Penalties from ignorance and negligence ought no 
longer to be pleaded as an excuse by offenders against these Acts. 
Each person ought to learn his duty by taking home the book and 
reading it with care and attention. To give an analysis of Mr. 
Redgrave's and Mr. Baker's half-yearly report would be to enter 
upon a variety of most interesting details more or less affecting 
every handicraft and establishment which it was their duty to in- 
spect ; it is, however, highly gratifying to state that in every class 
of wori^ the factory regulations are willingly observed, and that 
instances are remarkably Tew in which it was necessary to take legal 
proceedings. 

Optional Mobilisation of Land ; a scheme for Simplifying Title and 
Land Transfers. By F. Vaughan Hawkins, Barrister-at-Law 
London : William MaxweU h Son. 1869. 

All Acts of Parliament that are optional, and do not interfere with 
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any princ^le of public policy, are, as a role, very innocent indeed. 
Tins is almost the whole merit of this pamphlet It does not propose 
any cast-iron roles which mast be obeyed by alL On the other 
hand, it suggests nothing that cannot be done by means of the 
existing law. If the author means that family settlements should in 
all cases be left to the mercy of the trustees, he will, we think, 
get few to agree with him. At present trustees have every facility 
for selling settled property. We should not wish they had more. 
There is certainly no essential difference between realty and per- 
sonalty in their capacity for mobilization in law. Legal property is 
but another name for a right, and rights can be regulated by the law 
as easily in the case of realty as of personalty. But no one wants 
to have land so mobilized as to be stock to all intents. This, how- 
ever, is the object of Mr. Hawkins, and we cannot say that we 
sympathize with him. The pamphlet itself is a good specimen of 
fancy legisUtion, and shows some talent on the part of its author. 

Suggestions on the Land Question of Ireland submitted to the 
Members of the House of Commons. By Daniel Sheriff. The 
Subject of a Paper read at the Meeting of the Social Science 
Association in Birmingham, October, 6, 1868. Dublin: B. S. 
McQee, Great Sackrille Street. London : Simpkin, Marshall^ 
and Co. 1869. 

The purport of this pamphlet may be briefly stated in the author's 
words as follows : — " In the event of any disagreement between the 
landlord and yearly tenant, the latter shoald be empowered to serve 
notice on the former for a new valuation of his holding, and that 
this valuation should be determined by arbitration — the landlord 
choosing one arbitrator and the tenant the other," with power to the 
Government to appoint an umpire. " I further submit," Mr. Sheriff 
adds, '^ the advisability of, at the same time, allowing him to pur- 
chase at a^valuation the right of his holding in perpetuity, or what- 
ever length of tenure could be given, on condition that, say, one- 
half or two-thirds, or such proportion as may be agreed upon, of 
the valuation be paid to the proprietor, and that a yearly rent be 
paid for the other. His improvements would then be his own, and 
his rent, in the worst of times, be secured to his landlord." Mr. Sheriff 
seems to be well acquainted with the subject of his essay. But the 
Legislature is likely to deal once for all with the Irish land question. 
Successive valuations do not appear des^^able on the ground of 
expense and probable litigation. 

Imprisonment for Debt and Bankruptcy, with a suggestion. By a 
Barrister. London : Butterworths. 1869. 

This pamphlet, though embodying very unsound views with respect 
to the abolition of imprisonment for debt, is yet philosophic enough 
in its way. The author very properly objects to imprisoning the 
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labouring classes, and letting the rich go scot free under pre- 
cisdj similar circumstances. 10/. to a poor man is jast the same 
as 100/. to a person in a different walk of life, wiUi more varied 
demands upon him. The author, very inconsistently with his first 
TieWy which was for retaining imprisonment for debt, suggests that 
no execution should issue against either goods or persons without a 
previous ordeV of the court made on inquiry into the circumstances 
of the debtor. This is a valuable suggestion and well worth every 
attention. A Judgment Summons, we may add, ought of course to 
operate as an injunction against the debtor dealing with his property 
until the judge has determined whether or not an execution should 
issue. The author has much talent of a philosophic and epigrammatic 
character, and bids fair to become a law refiner of advanced and 
original views. 

The City of London Court ; A Handy Book in its Practice and 
Procedure. By G. Manley Wetherfield, Solicitor and Advocate 
in the Court. Author of " Corporation Deeds," " The County 
Courts Act, 1867,'* " County Court Reform," &c. London : J. J. 
Viner, Chancery Lane, J. Todhunter, Gresham Street. 1869. 

This little book may be read and digested in an hour or two. Tet 
it contains a vast amount of excellent information on the subject to 
which it relates. The author treats of the jurbdiction, plaint, 
hearing, evidence, defence, execution, &c., &c. This is a multum in 
parvoy and the ne plus ultra of little books. 

A Few Observations on our Ultimate Courts of Appeal in Civil 
Causes. By William Evans. Bead at the Social Science Congress 
at Birmingham on Octobef 11, 1868. Birmingham: W. G. 
Moore & Co., High Street. 

Mb. Evans calls attention to the important fact that the inti«> 
mate Court of Appeal is not what it ought to be. His sugges- 
tions, we believe, are identical in principle with those Just propounded 
by the Judicature Commission, and which will doubtless be soon 
acted upon by the Legislature. 

Supplement to the second Edition of Coote's Practice of the High 
Court of Admiralty of England. By Henry Charles Coote, 
F.S.A., one of the Examiners of the High Court of Admiralty. 
Author of " The Practice of the Court of Probate." London : 
Butterworths. Dublin : Hodges, Smith, and Forster. 1869. 

This supplement to Mr. Coote's well-known work contains the 
Admiralty Act of last year and the orders thereunder. The author 
has added only a very few annotations. But his index to the Act, 
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orders, and forms will doubtless be found by pracdtioners to be no 
useless addition to the primary work which already so largely enjoys 
their good wishes. 

The Law Examination Reporter. Michaelmas Term, 1868 ; Hilary 
Term, 1869. London : Bntterworths. 

This little Digest of the questions and answers at the intermediate 
and final examinations of articled clerks is published every term on 
the morning of the second day after'the examination. It is intended 
to be a continuation of the Editor's *^ Digest of the Final Examina- 
tions, Questions, and Answers." It contains, also, brief notices of 
Acts affecting the profession and practice, as also some pieces of 
interesting professional news. We have examined scTeral of the 
answers, and have found them correct, accurate, and copious. 

A Scheme of County Administration. By a County Magistrate. 
London: Longmans, Green, Header, & Dyer. 1869. 

Thb author suggests 'Hhat the interests concerned" in rating 
** being those of real and personal property combined, both ought 
to be represented; and that now, sometimes the one only, and 
sometimes the other only is in the position to be so. In the Quarter 
Sessions landowners alone are represented. ... In the boards 
of guardians and the highway boards, on the other hand, occupiers 
only are represented.'' The author considers that both real and 
personal property should be jointly represented. The whole system 
of local taxation will soon, doubtless, be thoroughly reformed. 

Commentaries on the existing constitution and chartered franchises 
of the City of London, by George Norton, formerly one of the 
Common Pleaders of the City of London. Third Edition, revised. 
London : Longmans, 1869. 

This is a work of much merit on a very interesting subject. The 
work was first published forty years ago. The new edition seems 
to have been called for by the events now pending in reference to 
the City of London. The author explains, in as popular a manner 
as the subject will admit of, the ancient civic charters, and he reviews 
the gradual progress of London, so far as this is associated with the 
peculiar franchises granted or confirmed by those charters. 

This historical account, he observes, '^ was originally intended to be 
merely introductory to a larger treatise, and such only," he modestly 
adds, " can it perhaps be properly considered. The elaborate profes- 
sional work of Mr. Seijeant Pulling on the Laws and Customs of 
the City of London, has supplied fdl that the author had farther 
proposed ; and the author is happy in thus reciprocating the compli- 
ment paid him by the learned Serjeant in saying that, had the 
authors full purpose been carried out, it would have superseded his 
own labours. An abstract and explanation of the Charters of 
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London forma, howoTer, no part of Mr. Seijeant Pulling*s treatise ; 
neither would historical dissertations have consisted with his strictly 
legal and practical design.* 

We quite think Mr. Norton's work may chum the character of a 
substantive treatise in itself, and we hope at no distant day to be 
able, when discussing the proposed changes in the municipal govern- 
ment of London, to notice more at length Mr. Norton's learned notes 
on its ancient charters. 

On Parliamentary Government in England ; its Origin, Develop- 
ment, and Practical Operation. By Alpheus Todd, Librarian of 
the House of Commons of Canada. In Two Volumes. Vol. IL 
London : Longmans, Green, & Co. 1869. 

Iif our number for February, 1867, we reviewed at some length the 
first volume of this interesting and valuable work. After an inter- 
val of two years, the second and concluding volume has appeared, 
and we need scarcely say that the high character of the first is fully 
sustained. The subjects treated in this volume are — the Councils 
of the Crown under Prerogative Government ; the Privy Council 
under Parliamentary Government ; the Cabinet Council ; the 
Ministers of the Crown in Parliament ; the Departments of State ; 
and the Judges in relation to the Crown and to Parliament. Much 
information is given on all these subjects, and the views enunciated 
by the author are eminently sound and just. We hope to have an 
early opportunity of laying before our readers a more adequate 
account of the matters discussed in the present volume. 

Beeves' History of the English Law, from the time of the Romans, 
to the end of the reign of Elizabeth. A New Edition in Three 
Volumes. With numerous Notes and an Introductory Dissertation 
on the Nature and the Use of Legal History, the Rise and Progress 
of our Laws, and the infiuence of the Roman Laws in the forma* 
tion of our own. By W. F. Finlason, Esq., Barrister-at-Law. 
Vol. n. from the reign of Edward L to the reign of Edward IV. 
London : Reeves & Turner. 1869. 

We have in another part of this number stated our views with 
respect to the first volume of Mr. Finlason's Edition of Reeves' 
History of the English Law. The present volume exhibits the 
same marks of care and attention, and the same learning and 
research on the part of the Editor, which distinguished the pre- 
ceding. We look forward with much interest to the appearance 
of the remaining portion of the work, and especially to the historical 
sketch, which Mr. Finlason proposes to add, of the progress of 
English Law from the reign of Elizabeth to the present day. We 
reserve 9 ny further observations we have to offer until the comple- 

* Preface to the third edition, p. vii. 
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tion of the work. Meanwhile we have much pleasure in recom- 
mendlDg the present yolame to the attention of our readers . 

Address to the Glasgow Judicial Society, delivered 4th November, 
1868. By Francis William Clark, Esq., Advocate, SheriflF Substi- 
tute of Lanarkshire. Glasgow: Thomas Duncan, Buchanan 
Street. 1868. 

This is a very well composed address, and indicates much research on 
the part of its learned author. He sometimes states his inferences, 
however, on matters of antiquarian law rather more dogmatically 
than the data appear to warrant. " The laws of Rome," he says, 
(p. 7) '^ were homogeneous to excess." Excess of legal homogeneity 
indeed, is impossible, just as an excess of beauty, wisdom, virtue, 
&c., is impossible. Mr. Clark may prefer a tesselated code to a 
deductive system of common law, but we think he will have few 
followers in that respect. The laws of Rome, however, were by no 
means very homogeneous. They were as composite as the Latin 
language, and indicate the double stock from which the nation 
sprang. We differ reluctantly on any point with Mr. Clark, who is 
a clear thinker and a correct reasoner, though occasionally wrong in 
his data. 

The American Law Review for October 1868 and January 1869. 
Boston : Little, Brown, and Co. 

The October number of our legal contemporary gives an admirable 
sketch of the life of Lord Brougham, in which the chief traits of his 
character are gathered from numberless sources. The ^^ Eric Rail- 
road Row," gives a graphic description of a case in court> wherein, 
from beginning to end, witnesses, attorneys, advocates, and judges, 
appear to have been all at loggerheads with each other. These par- 
'ticulars give a not very exalted idea of what legal proceedings may 
degenerate into in some, or at least one, of the American courts. 

The January number contains four articles on rather important 
subjects, viz., " Confinement of the Insane," " Government Loans,'* 
•* The Meteor,'* and " Arbitration Clauses." The first two of these 
have little to do with law, the former being more a social question, 
and the latter a political one. But, notwithstanding this, both are 
of much consequence to the State, inasmuch as the liberty of the 
subject and the safety of the national treasury are jointly concerned. 
The writer on the insane recommends the adoption of the English 
system throughout all the States. The particulars of the case of the 
seizure of " The Meteors," the adjudication by Judge Betts, and 
the subsequent overruling by Justice Nelson, are commented upon ; 
and a very interesting exposition of the law in reference to "Arbitra- 
tion Clauses " is given, of which the English decisions appear the 
most prominent. These articles, with a Digest of American and 
English Law, an elaborate review of books, and events of the quarter, 
form the contents of this well got up publication. 
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Ererj Lawyer's Own Book. A Handj Volume on the Generftl 
Principles and Points of Practice of the Courts of Law and 
Equity, with many Concise and Useful Modern Forms and Prece- 
dents. Bj a Barrister. Seventh Edition with Notes and 
References. London : Lockwood & Co. 1869. 

This is a new and much improyed edition of a work which has been 
in existence some years under a somewhat different title. Having 
been written to instruct the general public in the principles and 
operation of the law, it was necessarily devoid of authorities and 
references^ the addition of which, in the present volume, renders it 
more acceptable to the profession. As a text-book of reference 
to the practitioner, it is useful as giving an outline of the statute, 
common, equity, and criminal law, on the various heads of which it 
treats. The style of its composition differs rather from ordinary 
text-books, inasmuch as its language is more elementary and 
educational For the lawyer it is not so much necessary as for the 
dvilian, to show what are the real elements of the law as it is — 
how that law may be worked out or administered. Notwithstanding 
that the work has considerable merit, and has had much labour and 
attention bestowed upon its details, it is less adapted to the require- 
ments of the upper branch of the profession, in a practical point of 
view, than it is for attorneys, who, we have no doubt, will appreciate 
it as a useful and concise epitome of the law. The chapters on 
Landlord and Tenant and what concerns property, the Mercantile 
and Conunercial Law concerning Contracts and Bills of Exchange, 
Master and Servant, Election Law, and on Wills, will be found to 
contain a large amount of valuable information. 

The Law relating to Trades' Unions. By Sir William Erie. 
London : Macmillan 8c Co. 1869. 

On a future occasion we shall take the opportunity of going fully 
into the subject of this volume. 
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Ths following petition has been presented to the House of Commons 
by -members of the Inner Temple and Middle Temple, against the 
proposed change of site. 

'' To the Honourable the Commons of the United Kingdom of 
Great Britain and Ireland^ in Parliament assembled. 

^' The Humble Petition of the undersigned members of the Honour- 
able Societies of the Inner Temple, and the Middle Temple. 

" Sheweth — That an agitation has been recently set on foot for 
changing the site of the New Law Courts and Offices from the site 
in Carey Street, which was adopted and sanctioned by the Legisla- 
ture in the year 1865, to another site on the Thames Embankment, 
and that the question is likely to be brought before your Honourable 
House. 

*^ That the Carey Street site was deliberately selected in prefer- 
ence to every other site, after a full examination of the reasons in 
favour of the other proposed sites, and upon the unanimous recom- 
mendation of the representatives of the legal profession, and with 
the very general approbation of the public at large. 

''That in the year 1865, when the subject was before your 
Honourable House, the very site on the Thames Embankment, 
respecting which the present agitation has arisen, was pressed on 
public attention. 

'' That nothing has since occurred to render the Embankment site 
more eligible, or the Carey Street site less so. 

'' That the great and paramount object sought to be attained by 
the concentration of the courts, and offices connected therewith, is 
the prevention of the enormous waste of time, and the consequent 
delay and expense to the suitors, occasioned by the distances of the 
existing courts and offices, not merely from one another, but from 
the great centre of the legal profession in the metropolis, namely 
the Inns of Court and Chancery, in and about which the chambers 
and offices of the whole of the Bar, and of more than two-thirds 
of the London solicitors, including all the large agency firms, are 
congregated ; and that it is of the utmost importance that the 
courts and offices should not only be concentrated, but that they 
should be concentrated in the heart of this district. 

'' That the Carey Street site, being situate in the very centre of 
the legal district, and lying immediately between and in close 
proximity to Lincoln's Inn and the two Temples, is admirably 
adapted for the purpose, and satisfies, in a &r higher degree than 
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abj other possible site, the great object in view of securing the 
utmost efficiency, economy, and dispatch in the administration of 
justice, and the transaction of legal business ; whereas the Embank* 
ment site is entirely outside and comparatively remote from the 
legal district, and especially fix>m the chambers of the practising 
barristers of Lincoln's Inn and Gray's Inn, and from the offices of 
the leading firms of solicitors, which are almost exclusively situate 
on the north side of the Strand and Fleet Street ; and that in fact 
the proposed change of site would go far towards defeating the 
prmcipal object aimed at by the scheme for the concentration of the 
courts. 

'* That the proposed removal of the courts to a distance would 
occasion the greatest inconvenience and loss of time to the barristers 
of Lincoln's Inn, and would in all probability necessitate the aban« 
donment by a large proportion of them of their present chambers, 
and their removal to other chambers in the immediate neighbourhood 
of the new courts, and in fact would probably involve the creation 
of a new legal quarter, which could only be established, if at all, at 
great cost. 

** That of the visits made to the various courts and offices which 
are to be brought together, an enormous majority are made by 
barristers and solicitors and their clerks, and only an extremely 
small proportion by other persons ; and that the accessibility of the 
courts and offices from the chambers and offices of the legal pro- 
fession is therefore far more important than their accessibility for 
the general public. 

*'That the Carey Street site will, however, be equal if not 
superior to the Embankment site as regards convenience of situation 
and facilities of access, for the general public, as well as for the 
Profession. 

** That the area of the proposed site in Carey Street is equal to, 
if not in excess of, the utmost possible dimensions of the Embank- 
ment site, and that the former admits of indefinite extension to meet 
future requirements, whereas the latter will be incapable of any 
future enlargement in any direction whatever. 

" That the difierence of level between the Thames Embankment 
and the Strand is 3dft., and far exceeds the difierence of level 
between the Strand and Carey Street, and that this in itself would 
be productive of serious inconvenience. 

'* That nearly 800,000/. has already been expended upon the 
acquisition of the Carey Street site, and a fur.<lier large expenditure 
has been incurred in the preparation of the designs and plans for 
the new buildings ; in addition to which an enormous amount of 
unpaid labour has been bestowed upon the work by the Com- 
missioners and others. 

<^ That the change of site would involve a further delay of several 
years and an extravagant waste of money, as well as a large addi- 
tional expenditure ; the loss on the re-sale of the Carey Street 
property being estimated at not less than 500,000/. and the cost 
of the new site, including compensations) being, at the very lowest 
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estimate, Terj greatly in excess of the utmost probable cost of ihe 
Carey Street property, inclusive of the additional land now proposed 
to be purchased (the greater part, however, of which additional land 
will not be immediately, if at all, required for the building or the 
approaches, but is proposed to be acquired for the purpose of 
obviating questions of light and air, and providing the means of 
possible future extension at the lowest cost), while the difference 
in the size and shape of the two sites, and in the levels, would render 
the plans and designs already prepared for the new courts and offices 
almost useless, and necessitate the preparation of fresh plans and 
designs at a further heavy cost. 

'* That the object of embellishing the metropolis by placing the 
new building in a commanding position ought, in the opinion of your 
petitioners, to have very little weight in comparison with the primary 
and fundamental object for which the concentration is needed ; 
whereas, if the sight were transferred to the Embankment, the latter 
object would be, to a great extent, sacrificed to the former. 

" That when the mode in which the cost of concentration should 
be defrayed was determined upon, it was considered that the under- 
taking was for the benefit of the suitors and not of the nation at 
large, and that the expense should therefore be borne by the suitors 
and not by the National Treasury ; and accordingly that under the 
Acts passed in the year 1865, the then estimated cost, afler deducting 
the value of the existing courts and offices, was to be provided by 
means of the appropriation of part of the suitors' fund in the Court 
of Chancery, and by the taxation of the suitors ; and that the further 
funds now required are proposed to be provided, partly by the 
appropriation of other funds belonging to or connected with the 
different courts of law and equity in which the suitors are interested 
and partly by means of the fees imposed on thcf suitors. 

*'That as the principle has thus been established that the con- 
centration is for the benefit of the suitors, and is to be effected in a 
great degree at their expense, and not at the expense of the State, 
the decision as to the site ought to rest with the suitors, through 
their representatives the members of the two branches of the legal 
profession, who are identified in interest with their clients, and are 
alone able to form a correct judgment as to the position and 
arrangements of the courts and offices which is best adapted for the 
expeditious and efficient transaction of the business of their clients. 

'< That both branches of the legal profession have throughout been 
nearly unanimous in their adherence to the Carey Street site, as 
being beyond question the proper one ; and that as the funds have 
been and are to be supplied by the suitors, it would be most un* 
reasonable that the site should now be changed, in opposition to 
their interests and wishes as expressed by their representatives. 

"That for the reasons above enumerated your petitioners are 
strongly of opinion that the new courts and offices ought to be 
placed on the Carey Street site, according to the plan dlready 
sanctioned by Parliament, and not on the Thames Embankment. 

«Your Petitioners therefore humbly pray that any proposal 
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which may be made to your Honourable House for trans- 
ferriDg the site of the new Law Courts and Offices, or anj 
part thereof, from Oarej Street to the Thames Embank- 
ment may be rejected. 
** And your Petitioners will ever pray, &c." 

POLICE SUPESYIStON. 

The following memorandum as to the present sjrstem of lioence- 
holders reporting themselves to the police, under the Peual Servitude 
Amendment Act, 1864, has been issued from Great Scotland Yard : — 

" A male licence-holder is required to personally report himself at 
the principal police station of the district in which he resides within 
three days of his liberation. A printed descriptive form of the 
licence-holder is sent from the prison to the police, with the address 
where the man, previous to his liberation, stated he intended to 
reside. The officer on duty when the licence-holder reports himself 
instructs him in what he is required to do, and also delivers to him 
a printed notice. No further steps are then taken by police for a 
month from that date, when, if the licence-holder again reports him- 
self, he is considered as complying with the law. 

" After inquiry to ascertain if the address given is a correct one, 
no further supervision is kept over him by police, and his lodgings 
are not again visited. 

**If a licence-holder neglects to report himself as above, or is 
seen and suspected of leading an irregular life, then the police make 
quiet inquiry, and, as is frequently the case, if it is found that he 
has left the address he was living at, his description is inserted in 
the Police Gazette^ with directions for apprehension. 

" The employers are never informed by police that they are em- 
ploying a licence-holder. 

'* Licence-holders apprehended for offences have complained to the 
magistrates that the police harass them, but on investigation such 
statements bave always proved to be without foundation. 

"No case has ever been known of police levying black mail on 
licence-holders. 

" The Discharged Prisoners* Aid Society, 39, Charing Cross, with 
the sanction of the Secretary of State, undertakes the care of licence- 
holders. 

'* The licence-holders who wish to place themselves under the 
care of this society are required to report themselves on liberation at 
King Street Police Station, Westminster, where they are served . 
with a notice. 

"A messenger from Millbank Prison accompanies the licence- 
holders to the police-station, and after this form is gone through all 
local police supervision ceases until a report is made from the society 
to the commissioner. 

"Of 368 male licence-holders discharged into the metropolitan 
police district in 1868, 290 placed themselves under the care of the 
Discharged Prisoners' Aid Society, either on discharge or subse- 
quently. 
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''There have been difficulties in consequence of this divided 
jurisdiction, but in the event of this Bill passing, the supervision of 
convicts who place themselves in charge of the Prisoners' Aid 
Society will be carried on by the police in conjunction with the 
officers of the society, and can be so arranged as to avoid any undue 
interference with the men ; in fact, it is quite as much the interest 
of the police to endeavour to assist licence-holders to get honest work 
as to arrest them if they misconduct themselves ; and for this pur- 
pose it would be quite sufficient if the licence-holder were bound by 
the conditions of his licence to report change of residence and em- 
ployment, the monthly report being of no particular value so long as 
proper supervision is exercised by the police. 

'' As regards the arrest of licence-holders, or of persons who have 
been twice convicted of felony, it is clear all must depend on the 
personal knowledge of the poUce-constable of the person and ante- 
cedents of the suspected person. 

** Under ordinary circumstances no constable interferes with any 
licence-holder, nor would he arrest any man on suspicion without 
previously reporting the circumstances to the commissioner, who 
would order quiet inquiry to be made, and give instructions, if 
necessary, for the man's arrest. 

'< Identification would be rendered more easy than at present by 
the proposed central registration. 

" E. Y. W. Henderson, 
" Commissioner of Police of the Metropolis. 

« March 5." 

SCOTCH LAVr BEFOBH. 

It is satisfactory to find so eminent a lawyer as the Solicitor-General 
taking more than a nominal interest in the amendment of the law. 
The address which he has delivered to the Scottish Law Amend- 
ment Society, though it is far from being ambitious in its aims and 
style, is pervaded by a sound sense and firm grasp of the true 
principles of the development of law, which are the best guarantees 
for the wisdom of a legislator. We are forbidden, by the limits of 
our space, from enlarging on the many important views opened by 
the address ; but we cannot avoid noticing one point on which the 
Solicitor-General has laid himself open to misconstruction. He has 
spoken of the Sheriff Courts as being, properly speaking, inferior 
Courts, and as if they ought to be kept in that position. No doubt 
there is truth both in the statement of fact and in the opinion ; 
and umbrage would probably not have been so readily taken but for 
the jealousies originating in the "sectarianism" into which the 
legal profession in Scotland has unfortunately fallen. Perhaps the 
susceptibilities which have thus been wounded may wait to find a 
healing balm in the legislation which is to follow the labours of the 
Boyal Commission (if that Commission be not a myth engendered 
in the brain of some poetic reporter haunting Waterloo Place) s but 
in the meantime it is right to say, that although in this, as in other 
matters, the President of the Law Amendment Society wisely sug*^ 
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gested matters for the consideration of the Society, we know that 
its members hold very varioas opinions on many of the snbjects to 
which he adverted, and with regard to this one in particular, 
many of them are of a diametrically opposite way of thinking. We 
have also the best reason to believe that the Solicitor-General him- 
self did not mean to indicate any aversion to an extension of the 
jurisdiction of the Sheriff to questions of heritage, and probably to 
consistorial actions. On the contrary, we expect that when legis- 
lation on the subject is proposed, he will be found among the ad- 
vocates of such reforms. — The Journal of Jurisprudence^ and 
Scottish Law Magazine, 

IKTEITFOBS XS(D THE GOVEBNUENT. 

The following memorandum has been issued from the War 
Office:— 

''In consequence of the numerous claims for compensation for 
loss of time and for expenses incurred by private individuals in 
working out inventions of various kinds, as well as for rewards in 
consequence of such inventions, the Secretary of State considers it 
necessary to make known the following regulations : — 

" 1. Persons who desire to submit any invention for consideration 
should do so by letter addressed to the Under Secretary of State. 
The letter should describe the invention, and state whether the per- 
son who offers it for consideration desires to make any claim to 
remuneration in connexion with it. In the absence of such a 
statement it will be assumed that no such remuneration is expected. 
2. Expenses incurred before the submission of an invention will not 
be considered to give a claim for repayment. No liability on behalf 
of the public will be recognized on account of loss of time, or 
expenses incurred in connection with an invention after such sub- 
mission, unless authority for such expenses has been previously given 
by letter signed by one of the Under Secretaries of State ; and the 
liability will be strictly confined to the limits of expenditure autho- 
rized in such letter. 3. All claims for reward will be examined by 
a Council to be held at the War Office, and if any reward be recom- 
mended by the Council and approved by the Secretary of State, the 
sum will, with the concurrence of the Treasury, be included in the 
Estimates, together with the report of the Council ; but it will not 
be regarded as due or be paid to the claimant until after the vote is 
passed by the House of Commons. 4. No claim for reward will be 
held to be established unless the invention has been adopted into the 
Service, or substantial benefit to the public has resulted from it. 

"NOBTHBROOK. 

"War Office, Feb. 23, 1869." 

THE LATE WILLIAM EWART, M.P. 

Mr. EwART, late M.P, for the Dumfries burghs, Barrister of the 
Middle Temple (1827), died on January 23, at his seat, Broadleas, 
near Devizes. He was the descendant of an old Galloway family. 
VOL. XXYII.— NO, LIU. N 
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the Ewarts of Mnlloch, and his grandfiLther was minister of the 
parish of Troqaeer. His fitther, William Ewart, Esq., was an 
extensive merchant in LiyerpooL Mr. Ewart was bom there In 1793. 
He was edncated at Eton and Christ Charch, Oxford, graduated B.A. 
in 1821 ; two years previonslj he gained the Uniyersity prize for 
English Terse. He was called to the Bar at the Middle Temple in 
January, 1827. In 1829 he married his cousin, Mary Ann, daughter 
of 6. A. Lee, Esq., of Manchester, who predeceased him. He leaves 
a son and two daughters. Mr. Ewart entered Parliament in 1828, 
for Bletchingley. He was elected for Liverpool in 1830 after a 
contest memorable for its keenness and costliness, and continued to 
represent his native town until 1837. He became member for 
Wigan in 1839, and in 1841 contested the Dumfries burghs vnth the 
late Sir Alexander Johnston of Carnsalloch, whom he defeated after 
a severe contest. He retained his seat unmolested until 1857, when 
he was opposed by Mr. James Hannay, now British Consul at 
Barcelona; in 1859 he was unsuccessfully opposed by Major 
Walker, late M.P. for Dumfriesshire, and in 1865 by the late 
Colonel CUrk Kennedy, C.6., Commandant of the Military Train. 
*' Mr. Ewart," says the Law TimeSy " was an advanced Liberal, and 
his name appeared frequently as a speaker, both on subjects of 
general politics and on commercial matters, with which his early 
education and associations rendered him particularly conversant. 
While Lord Melbourne's Ministry was in power, Mr. Ewart used to 
bring forward annually a motion for the equalization of the duties on 
East and West Indian sugar ; he was also strenuous and unremitting 
in his advocacy for the abolition of capital punishment, etc. He 
also advocated strongly the opening of public museums and galleries 
and other repositories of workis of art^ as free from every restriction 
as possible ; and contributed most largely, in a variety of ways, 
towards the spread of national secular education and Hie establish- 
ment of schools of design. Mr. Ewart introduced into Parliament 
the measure known as the Prisoner's Counsel's Act, and also the 
Free Public Libraries Act of 1850." 

NEW SHl^BIFFS. 

This following is a list of sheriffs appointed by Her Majesty in 
Council for the year 1869. 

England. 

Bedfordshire. — ^Henry Francis Cockayne Cust, of Cockayne 
Hatley, Esq. 

Berhshire. — Henry Tucker, of Bourton House, Shrivenham, Esq. 

Buchs. — Abraham John Bobarts, of LUlingston Dayrell, Esq. 

Cambridgeshire and Huntingdonshire. — George Thornhill, of 
Diddington, Esq. 

Cheshire. — Samuel Woodhouse, of Norley Hall, Frodsham, Esq. 

Cornwall. — John Whitehead Peard, of Trenython, Par Station, 
Esq. 
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Cumberland, — John Ewart, of Eingfield House, Esq. 

Derbyshire. — George Henry Strutt, of Bridge Hill, Belper, Esq. 

Devonshire. — John Garratt, of Bishop's Court, Esq. 

Dorsetshire. — Sir Richard George Glyn, of Gauntz House, Bart. 

Durham. — Thomas Charles Thompson, of Sherburn Hall, Esq. 

JEssex.— John Wright, of Hatfield Priory, Hatfield Peverel, Esq. 

GloiLcestershire. — James Fenton, of Norton Hall, Mickleton, near 
Chipping Campden, Esq. 

Hampshire. — John Morant, of Brockenhurst Park, near Lyming- 
ton, Esq. 

Herefordshire. — John Morley, of Moreton Jeffries, near Brom- 
yard, Esq. 

Hertfordshire. — ^Robert Smith, of Goldings, Hertford, Esq. 

Kent. — Joseph Bidgway, of Fairlawn, Shipbourne, Esq. 

Lancashire. — ^Benjamin Heywood Jones, of Lark Hill, near Liver- 
pool, Esq. 

Leicestershire. — Thomas Tertius Paget, of Humberstone, Esq. 

Lincolnshire. — Augustus Charles Johnson, of Ryhall, Stamford, 
Esq. 

Middlesex. — Charles William Cook worthy Hutton, of 6, Newgate 
Street, Esq. 

Monmouthshire. — John Lawrence, of Crick House, near Chep- 
stow, Esq. 

Norfolk, — Sir Thomas William Brograve Proctor Beauchamp, of 
Langley Park, Bart. 

Northamptonshire. — ^Lieutenant-Colonel the Honourable Frederick 
WUliam Child ViUiers, of Sulby Hall. 

Northumberland, — ^Matthew Tewart Culley, of Coupland Castle, 
Esq. 

Nottinghamshire, — John Handley, of Newark-upon-Trent, Esq. 

Oxfordshire, — James Mason, of Eynsham Hall, Esq. 

Rutland. — Richard Septimus Wilkinson, of Manton. Esq. 

Shropshire, — John Rocke, of Clungunford, Esq. 

Somersetshire, — William Blake, of Bridge House, Esq. 

County of Southampton, — John Morant, of Brockenhurst Park, 
near Lymington, Esq. 

Staffordshire. — Colin Minton Campbell, of Wood Seat, Uttoxeter, 
Esq, 

Suffolk. — ^Frederick William Schreiber, of Melton, Esq. 

Surrey, — Robert Hay Murray, of West End Lodge, Byfleet, Esq. 

Sussex. — Colonel George Kirwan Carr Lloyd, of Lancing, 

Warwickshire. — Edward Wood, of Newbold Revel, near Rugby, 
Esq. 

Westmoreland. — James Christopher Wilson, of Low Nook, Am- 
bleside, Esq. 

Wiltshire. — ^Ralph Ludlow Lopes, of Sandridge Park, Melksham, 
Esq. 

Worcestershire, — ^John Vincent Hornyold, of Blackmore Park, 
Upton-on- Severn, Esq. 

Yorkshire. — Sir Tatton Sykes, of Sledmere, near York, Bart. 
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Wales. — North and South. 

Anglesey. — Thomas Lewis Hampton, of Henllys, Esq. 
Breconshire. — William Powell, of Chapel House, AUtmawr, Esq. 
Cardiganshire. — Caulfield Tynte Lloyd Williams, of Gwernant 
Park, Esq. 

Carmarthenshire, — Henry James Bath, of Alltyferin, Esq. 
Carnarvonshire, — Rice William Thomas, of Coed Helen, Esq. 
Denbighshire. — Charles Wynne-Finch, of Voelas, Esq. 
Flintshire, — John Scott Banks, of Soughton Hall, Esq. 
Glamorganshire, — Edward Romilly, of Porthkerry, Esq. 
Merionethshire. — Henry Robertson, of Crogen, Esq. 
Montgomeryshire. — John Pryce Davies, of Fronelen, Esq. 
Pembrokeshire, — ^Robert Pavin Davies, of Ridgway, Esq. 
Radnorshire, — James Beavan, of Presteign, Esq. 



THE INCORPORATED LAW SOCIETY. 

Hilary Term, 1869. 

At the final examination of candidates for admission on the roll 
of attorneys and solicitors of the superior courts, the examiners 
recommended the following gentlemen, under the age of twenty- 
six, as being entitled to honorary distinction : Courtney Stanhope 
Kenny, Frank Bacon Grey, William Henry Brook, Edward William 
Beal, B.A. 

The Council of the Incorporated Law Society have accordingly 
awarded the following prizes of books; to Mr. Kenny the prize 
of the Honourable Society of Clifford's Inn, and also, as a mark 
of peculiar distinction, one of the prizes of the Incorporated Law 
Society ; to Mr. Grey the prize of the Honourable Society of 
Clement's Inn ; to Mr. Brook and Mr. Beal prizes of the Incorpo- 
rated Law Society. 

The examiners also certified that the following candidates, under 
the age of twenty-six, passed examinations which entitle them 
to commendation : James Willcox Alsop, BA., James Andrew 
Corbett, Charles Costeker, Herbert Cranmer Harvey, B.A., Henry 
John Osborne, Thomas Prichard, William Wood, B.A., Llewelyn 
Malcolm Wynne, and Arthur Young, LL.D. The council have 
aocordingly awarded them certificates of merit. 

The number of candidates examined in this term was 113 ; of 
these 102 passed, and eleven were postponed. 



APPOINTMENTS. 

The dignity of a baron of the United Kingdom of Great Britain 
and Ireland haS been granted unto the Right Hon. Sir. James 
Plaisted Wilde, Knight, Judge of Her Majesty's Court of 
Probate, and Judge Ordinary of Her Majesty's Court of Divorce 
and Matrimonial Causes, by the title of Baron Penzance, of 
Penzance, in the county of Cornwall. 
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/The honoar of knighthood has heen conferred on William 
Milbourne James, a yice-Chancellor ; Charles Farquhar Shand, 
Esq., Chief Justice of the Island of Mauritius; William Young, 
Esq., Chief Justice and President of the Legislative Council of 
the province of Nova Scotia ; Robert Hodgson, Esq., Chief Justice 
of Prince Edward Island, in British North America ; and Mr. 
H. W. Hoyle, Chief Justice of Newfoundland. 

The following are the members appointed to represent the several 
Inns of Court and the Incorporated Law Society upon the Council 
of Law Beporting. Lincoln's Inn — Sir Roundell Palmer, Q.C., 
M.P., and Mr. W. T. S. Daniel, Q.C. Serjeant's Inn— Mr. Ser- 
jeant O'Brien, Mr. Serjeant Pulling. Middle Temple— Mr. T. W. 
Greene, Q.C, Mr. John Gray, Q.C. Inner Temple — 'blLv, William 
Forsyth, Q.C., Mr. H. Warwick Cole, Q,C. Gray's Inn— Mr. J. A. 
Russell, Q.C, and Mr. James Barstow. Incorporated Law Society 
—Mr. W. Strickland Cookson and Mr. William Williams. 

Mr. J. A. Russell, Q.C, of the Northern Circuit, has been ap- 
pointed to the Judgeship of the Manchester County Court, rendered 
vacant by the death of Mr. E. Ovens. 

Mr. Samuel Pope has been appointed Recorder of Bolton, in the 
place of Mr. J. A. Russell, Q.C, who has accepted the Judgeship of 
the Manchester County Court. 

Mr. W. Vernon Harcourt, Q.C, M.P., has been elected to the 
Chair of International Law at Cambridge, on the munificent 
foundation of the late Dr. Whewell. 

Mr. Rupert A. Kettle, County Court Judge, has been appointed 
Chairman of the Staffordshire Quarter Sessions. 

Mr. Hatton Hamer Stansfeld, official assignee in the court 
of the late Mr. Commissioner Fonblanque, has been appointed to 
fill the vacancy in the post of official assignee in Mr. Commissioner 
Holroyd's court, vacant by the dismissal of Mr. Edwards. 

The Swiney prize of a silver goblet, value 100/., with gold coins 
in it to the value of 100/., bequeathed by Dr. Swiney to be awarded 
by the Society of Arts and the Royal College of Physicians jointly, 
under the presidency of the Lord Chancellor, for the best published 
work on jurisprudence, has been awarded to Dr. Guy for his 
Principles of Forensic Medicine. 

Mr. Poland Adcock, of Jesus College, Cambridge, solicitor, has 
had the degree of LL.D. conferred upon him. 

Mr. C. J. Allen, Solicitor, has been appointed additional Chief 
Clerk to Vice-Chancellor James ; Mr. Edwin J. Anthony, Solicitor, 
Clerk to the Conmiissions of Taxes for the Helston District in 
Cornwall ; Mr. John Scott, Solicitor, Clerk to the Commissioners of 
Taxes for Wakefield ; Mr. Edwin Force, Solicitor and Proctor of 
Exeter, Chapter Clerk to the Dean and Chapter of Exeter Cathedral; 
Mr. Arthur Burcb, Secretary to the Lord Bishop of Exeter ; Mr* 
E. J. Hayes, Solicitor, Town Clerk of Birmingham ; Mr. Thomas 
Dean, Solicitor of Healey, Town Clerk of the newly Incorporated 
Borough of Batley. Mr. Edward Arnold, Solicitor, Town Clerk of 
Chichester. Mr. W. C. Umbers, Solicitor, Clerk to the Magistrates 
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of Wolverhampton, Mr. John Dale, Solicitor, Clerk of the Pea^je for 
Helston, Cornwall. Mr. Thomas Mason, Solicitor, Clerk to the 
Magistrates of Louth. Mr. T. J. Provis, Solicitor, Clerk to the 
Magistrates of Farnham, Hants. Mr. E. C. Browning, Solicitor of 
Bedditch, Clerk to the Justices of the Peace for Redditch. Mr. 
George Woosnam, Solicitor, Registrar to the Newtown County Court, 
Montgomeryshire. Mr. F. H. Tanner, Solicitor, Clerk to the Wim- 
bome Board of Guardians. Mr. John Bown, Solicitor of Liclifield, 
Clerk of the Board of Guardians. Mr. A. C. Hooper, Solicitor, 
Registrar of the Archdeaconry of Coventry. Mr. Adolphus Edgar 
Church, Solicitor, Coroner for the Borough of Colchester. 

Ireland. — Mr. Loftus H. Bland, Q.C., has been transferred, as 
Chairman of Quarter Sessions, from the County of Cavan to the 
County of Tyrone, vice Mr. James Robinson, Q.C., who has been 
transferred from the County of Tyrone to the County of Cavan. 

Mr. Charles M'Mahon, Solicitor, has been appointed Clerk of 
the Crown for the County of Louth and County of the town of 
Drogheda, vice Mr. P. J. Byrne, Solicitor, deceas^, and Mr. Russell 
O'Shaughnessey, for the County of Limerick. 

Mr. Charles Percy Bushe, has been promoted to be Chief Clerk of 
the Court of Queen's Bench in Lreland, in succession to Mr. John 
Marlow, deceased. 

Canada. — The Hon. William Henry Draper, C.B., late Chief 
Justice, to be the Presiding Judge of the Court of Error and Appeal 
for Upper Canada. The Hon. William Buell Richards, late Chief 
Justice of the Court of Common Pleas, to be Chief Justice of Upper 
Canada in the room of the Hon. William Henry Draper, C.B. The 
Hon. John Hawkins Hagarty, late a Puisne Judge in the Queen's 
Bench, to be Justice of the Court of Common Pleas, in the room of 
the Hon. William Buell Richards. The Hon. Adam Wilson, late a 
Puisne Judge of the Court of Common Pleas, to be a Puisne Judge 
of Court of Queen's Bench, in the room of the Hon. John Hawkins 
Hagarty. John Wellington Gwynne, Q.C., to be a Puisne Judge 
of the Court of Common Pleas, in the room of the Hon. Adam Wilson. 

East Indies. — Mr. John Lodwick Warden, Barrister-at-Law, has 
been appointed Judge of the Small Cause Court at Ahmednuggur, 
in the Bombay Presidency. Mr. Whitley Stokes, Barrister-at-Law, 
Secretary to the Government of India in the Legislative Department 
which has just been organised. Mr. Francis R. Bradford, formerly 
Crown Solicitor at the Mauritius, Registrar of the Supreme Court of 
the Island of Penang, and Mr. L. H. Bayley, Puisne Judge at 
Bombay. 

West Indies. — ^Mr. C. F. W. Cadiz, Barrister-at-Law, has been 
appointed Attorney-General upon the Island of Tobago. Mr. S. F. 
Hewett, Barrister-at-Law, has been appointed Judge of the Assistant 
Court of Appeal, intbe Island of Barbadoes; Mr. William Downing 
Bruce, Barrister-at-Law, Puisne Judge in the Island of Jamaica, 
and Mr. Henry Drake, Barrister-at-Law, to a Local Judgeship. 

British Guiana.— Mr. J. H. King, Barrister-at-Law, has been 
appointed Puisne Judge. 
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January. 



5th. Mashsdbr, Richard, Esq., formerly District Jadge of Por 
Antonio. 

22nd. KmaHT, Samael, Esq., Solicitor, aged 48. 

22nd. WzLD^ 0. B., Esq., Barrister-at-Law. 

24th. EwART, William, Esq., Barrister-at-Law, aged 71. 

26th. Jokes, Ernest, Esq., Barrister-at-Law, aged 51. 

28th. WoosKAM, Charles T., Esq., Solicitor, aged 62. 

28th. Methold, Henry, Esq., late a Master of the Court of Com- 
mon Pleas, aged 65. 

28th. Jeffebt, J. Thomson, Esq., Barrister-at-Law, 

29th. Ingram, B. H. W., Esq., Barrister-at-Law, aged 76, 

Slsf. Slocombb, William, Esq., Solicitor, aged 67, 

31 8t. Bripgb, Alfred Charles, Esq., Barrister-at<>l4tw, aged 03. 

lehruary. 

2nd. HosKiKS, James, Esq., Solicitor. 

8th. Haukbb, Thomas, Esq., Barrister-at*Law, aged 67, 

8th. Berkeley, Charles, Esq., Solicitor, aged 74, 

9th. PooocK, Thomas, Esq., Solicitor, aged ^Z. 

10th. Standbridge, Thomas, Esq., Solicitor, aged £1. 

I6th. OuRKET, T, N. G., Esq., Solicitor, aged 56. 

16di. Wrat, John, Esq., Solicitor, aged 86. 

18th. Parry, James, Esq.^ Solicitor, aged 62. 

19th. Ovens, Edward, Esq., County Court Judge, aged Al. 

19ih. Brookes, B. G. E., Esq., Solicitor. 

22nd, Barnes, Balph, Esq., Solicitor, aged 87. 

24th. Hatton, Frederick, Esq,, Solicitor, aged 57t 
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24tb. Baikie, James, Esq., Barrister-at-Law^ aged 82. 
28th. Wtnfobd, Right Honourable Lord, aged 70. 

March. 

8rd. WOODWOBD, F. D., Esq., Solicitor, aged 83. 

5th. PoOLET, James, Esq., Solicitor, aged 81. 

6th. Slocombe, F. Morgan, Esq., Solicitor, aged 59. 

18th. Faeis, John, Esq., Solicitor, aged 68. 

15th. HoLMEB, George, Esq., Solicitor, aged 74. 

15th. Babber, S. Wordsworth, Esq., Barrister-at-Law. 

16th. Falkner, Henry, Esq., Solicitor. 

17th. Draper, Thomas, Esq., Barrister-at-Law, aged 66. 

I7th. Bell, Charles, Esq., Solicitor, aged 64. 

19th. MiCHELL, William, Esq., Barrister-at-Law, aged ^S. 

22nd. SCAKLAK, Joseph, Esq., Barrister-at-Law. 

23rd. Heaton, William, Esq., Solicitor. 

25th. MoxoK, James, Esq., Solicitor, aged 51. 

26th. Woodcock, Frederick, Esq., Solicitor, aged 38. 

26th. Maxwell, Edward, Esq., Solicitor, aged 42. 

26th. Chubb, Thomas, Esq., Solicitor. 

26th. Bright, Henry, Esq., Barrister-at-Law, aged 83. 

29th. Shepherd, William, Esq., Solicitor, aged 76. 

30th. Heeus, John, Esq., Solicitor, aged 71. 

• April. 

4th. FussELL, J. Carpenter, Esq., Solicitor. 

13th. Beaven, H. J. C, Esq., Barrister-at-Law, aged 2^. 

15th. Druce, George, Esq., Q.C. 

15th. Hatman, E. Bartlett, Esq., Solicitor, aged 28. 

17th. Bradburne, Thomas S. Esq., Solicitor, aged 24. 

17th. DoBBS, Hon. W. Gary, Judge of the Landed Estates Court, 

^ Ireland, aged ^2^ 

19th. Coventrt, Thomas, Esq., Barrister-at-Law, aged 72. 
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Art. L — EEPKESENTATIONS OF INTENTION 
AND HONOEAKY ENGAGEMENTS. 

THE discord which we meet with in the decisions of our 
courts, is very often traceable, not to any imperfection 
in the law, but to a difference in the mental temperament o| 
our judges. Putting aside other examples of this, it is 
peculiarly conspicuous in the fundamental doctrines of the 
law of contracts. Some men are disposed to regard law as a 
moral science, and to consider it the business of the lawgiver 
to enforce all the claims which justice and conscience recog^ 
nize; while others, more deeply tinctured with the secularism 
of the present age, wish to leave such matters to the deter- 
mination of the individual conscience, and to make the law as 
far as possible independent of the motives which influence 
those by whose conduct it is called into operation. It is to 
this that we must attribute the obstinate litigation which has 
recently taken place on the subject we are about to discuss, 
and the considerable number of cases upon it which have 
been carried to the House of Lrords. In cases of this kind, 
however, it is peculiarly difficult to present the neat question 
VOI,. XXVII. — NO. Liv. ' o 



186 Representati/yiis of Intentmi 

for decision, and those which have arisen seem to have 
ultimately gone off on their facts. They have, however, 
produced some very extreme dicta from several of the law 
lords, and have shown clearly what are the opinions enter- 
tained by those eminent persons. Before we proceed to 
discuss the cases, we must remind the reader of the peculiar 
importance in the House of Lords' cases, of distinguishing 
between the point decided and the dicta of individual judges. 
The former are* absolutely irreversible, so much so, that 
even a number of subsequent decisions in opposition to them, 
whether prior or subsequent in point of time, are of no force 
as precedents when weighed against a single decision of the 
House of Lords. The latter aref of no further value than as 
the expression, more or less deliberate, of the opinions of 
lawyers of eminence. 

We shall be better able to classify the cases when we shall 
have considered on principle the nature of contracts, represen- 
tations, and honorary engagements. It is not essential to a 
contract that it should have for its subject matter something to 
be performed by the contracting party ; the subject matter may 
be some future act or event, over which the contracting party 
has no control ; or it may even be some past act or event or 
state of facts. Now, representations are of two kinds — repre- 
sentation of fact, and representations of intention. A repre- 
sentation of fact seems to amount to an assertion (either 
express ; or implied from words, or from conduct ; or implied 
from concealment or silence under such circumstances as to 
lead the other party to a belief on the subject) that a certain 
state of facts exists, or has existed. But it would seem 
that a representation of fact may also amount to a contract 
that the facts are as represented, in other words, to a 

. * Fletcher v. Sondes, 1 Bli. N.S. 144, Att-€hn v. Dean and Canons of 
Westminster, 8 H. of L., Oa. 392. e. v. ib. 459 e. v. Sugd. H. L. 24. n. (I.) 
Perry v. Whitehead. 6. Vez. 644. 

f Att'Gen v. Deam, and Canons of Westminster, 8 H. of L. Oa. 392. 
Re Capd&vielle 2 H. & 0. 1020, where the doctrine was not very happily 
applied. 
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warrantry. At least it has been decided by the Exchequer 
Chamber* that were a contract containing scTeral stipula- 
tions is made by deed^ and the deed contaLos a recital of a 
fact material to the contract, such recital, though in form 
a mere representation, will enure as a cOTenant by the 
party whose part of the contract is affected by the repre- 
sentation. A representation of intention can ncTcr be analo- 
gous to a representation of fact of the first class, because 
the former necessarily has something future for its subject- 
matter, and the future cannot be foreseen. It therefore 
must be either (a) a statement that the party making the 
representation at present contemplates doing that which is 
the subject of it, or (i) a statement that he actually will 
do it And this last, as it appears to the writer, is abso- 
lutely indistinguishable from a contract. 

Now, a representation, whether of fact or of intention, may 
be considered under two aspects, viz., as to its moral character 
considered as the act of the party making it, and as to the injury 
vhich its untruth or non-fulfilment may inflict upon the party 
to whom it is made. To look at it from the first point of view. 
A representation of fact of the^r*^ class, if made by a person 
who knows it to be false, or who does not know, and has no 
reason to believe it to be true, is morally fraudulent because 
it is done with an unjust disregard to the interests of another^ 
that is, assuming it to be done with the intention that the 
other party should do a valuable act, or put himself or his 
property under some obligation, by contract or otherwise, 
on the faith of it, or with the belief that he will do so. But 
if the party making the representation has good reason to 
believe, and does believe it, then, though it may be false in 
fact, it is not morally fraudulent, A representation oi fact 
of the second class can scarcely exist without involving a 
representation of the first class. It is therefore fraudulent 
wherever the former would be so. And it seems that it 

♦ Behn y, Bumess, 3 B, & S. 751. 

o8 
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cannot be fraudulent in any other case. A representation 
of intention of class (a) may be made, when in fact no such 
intention exists ; and in such a case, if it be made with such 
intention or knowledge as above mentioned it is morally 
fraudulent, for it amounts to a false representation of a fact, 
viz., of the existence of an intention in the mind of the 
party. A representation of intention of class (V) appears 
necessarily to involve a representation of class^ (a) and there- 
fore will be fraudulent wherever it would be so. But in 
other cases a representation of class (Jji) cannot be properly 
called fraudulent, although the non-fulfilment of it is no 
doubt a kind of dishonesty, just as (but not further nor 
otherwise than) any breach of contract is a kind of dishonesty. 
But again such a representation of intention (or a promise) 
may, from ambiguity, or from the omission of some essential 
terms, or from the omission of those forms which the law 
has required for a contract, be void as a contract and yet 
the party to whom it was made may have done valuable 
acts, &c., on the faith that the party who made it would 
fulfil it, and would give it a reasonable construction and 
Bupply reasonable terms if necessary for that purpose. In this 
case, assuming that the party who made the representation, 
had really at the time the intention he represented himself 
to have, it is surely inaccurate to style the non-fulfilment 
of the intention ^^ fraudulent ; " it involves neither more 
nor less dishonesty than is involved in every wilful breach 
of contract. Now, in all these cases it seems clear that a 
representation of intention may be made by passive standing 
by as well as by active holding forth, but then standing by 
will not constitute a representation -of-intention = promise, 
unless it be such as to fairly lead the other party to 
understand the intention to be definitive. But it has been 
suggested that even where there are no sufficient grounds 
for implying a definitive representation = promise, still a 
person of honourable feelings, if he permitted another to 
To valuable acts in the belief that he intended to compensate 
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him, would fulfil that expectation, an<I the question has 
been started, whether such an honorary obligation should be 
enforced. And then the further question has been con- 
sidered, whether any honorary engagement Hhould be en- 
f>rcccl. But a great ambiguity lurks concealed here. The 
feeling which would induce a man to fulfil an expectation 
like that mentioned above, is not honour in any ordinary 
sense of the word, but liberality. But the feeling which 
would induce a man to perform an engagement to which 
be had pledged his honour, is, like that which would induce 
him to perform any other agreement, a sense of duty. But 
in addition to the kinds of fraud above enumerated it would 
seem that every agreement (including representations of 
intention and honorary engagements) may be so made, that 
to break it, would constitute a greater degree of dishonesty 
than in ordinary cases. For the party may perseveringly 
endeavour to induce the other party to believe it to be 
certain of fulfilment, and to induce him to do irrevocable 
acts on the faith of its certain fulfilment. Again, it \& poe- 
sible in every case of contract that the contracting party may 
expressly stipulate that the promise shall not be enforceable, 
but shall be left to his honour or conscience. And in such a 
case it may be argued that a breach of the contract would not 
be morally wrong, inasmuch as the other party was always 
informed that it was not to be binding. 

Next, to consider the question with reference to the injury 
sustained by the other party. A representation of fact 
implies an injury to the party who acts on the faith of it, 
wherever it is false in fact. A representation of intention of 
class (a) injures him whenever the intention does not exist, 
but the mere non-fulfilment of it cannot injure him, because 
though he may act in the expectation that it will actually 
be fulfilled, yet he does not act on the faith that it will be so, 
for that was never represented. A representation of intention 
of class {b) injures him whenever it is not fulfilled. 
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The above principles which seem clear, give rise to the 
following questions of law : — 

(I.) What remedy and on what ground does law or equity 
provide in case of representation of fact, which 
turns out to be untrue, where moral fraud, as above 
explained, exists ? 

(II.) And is the existence of moral fraud essential to a 

remedy being given ? 
(in.) Are the decisions on representation of fact applicable 
to cases of representation of intention ? 

(IV.) Is any and what remedy given in case of the non- 
fulfilment of a representation of intention of class (a) 
where such intention really existed ? 

(V.) Is any and what remedy given for non-fulfilment of 
a representation of intention of class (Jb) ? 
(VJ.) Does it make any difference that the intention did 

not really exist ? 
(VII.) Is there any and what remedy in case of an agreement 
(including a representation of intention of class (^),) 
where it is ineffectual as a contract for the reasons 
above mentioned, viz., ambiguity, incompleteness, 
or informality. 
(Vin.) If one party does valuable acts beneficial to another, 
with the expectation that that other will compen- 
sate him, and the latter knows that he acts in 
that expectation and remains quiescent, will law or 
equity provide any remedy ? 

(IX.) If in such case the party doing the acts supposed 
that the other party was bound by contract or 
otherwise to compensate him, does this make any 
difference ? 

(X.) Should any remedy be given in case of breach of a 

promise subject to or coupled with a stipulation 

that it shall not be enforced but shall be binding in 

honour only. 

(XI.) What shall be construed to be such a promise, and 
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in particular shall the mere ftict of a promise being 
^^ upon honour/' be construed as implying such a 
proviso ? 
(XII.) In each of the above cases does it make any differ- 
ence that the party against whom relief is sought 
has perseveringly endeavoured to induce the other 
party to believe that the promise or representation 
is certain of fulfilment^ or to induce him to do 
irrevocable acts on the faith of its certain fulfil- 
ment? 
The first and second of these questions do not fall directly 
within the compass of this essay, and as we are pressed for 
space we shall merely say that it seems finally settled that 
no remedy can be had * (independently of an actual war- 
]*anty) unless moral fraud as above explained exists, and 
shall refer to the very important dicta of the law lords in a 
case which we have abstracted below on another branch, f 

As to (III), it was held by all the law lords, except Lord 
St Leonards in % Jorden v. Money^ that the cases on 
I'epresentation of fact have nothing to do with representation 
of intention. Their view was that the former depend on 
&aud, whereas the latter depend either on a representation 
of a mere present intention, in which case there can be no 
fraud in changing the mind and disappointing the expectation 
of the other party (at least if the intention really existed 
at the time of the representation), or else on a representa- 
tion of a definitive intention, in which case there is nothing 
to distinguish the case from one of contract. What was 
Lord St. Leonard's view was not very clear. He said the 
cases on representation of fact depended not on the ground 
that the representation was the fraudulent representation 
of a fact, but on the broad ground that it was fraudulent, 

♦ Pawson V. Watson, 2 Oowp., 788. Jorden v. Money, 5 H. of L. Ca., 
212 p. Lord Oranworth, 0. I^ctsley v. Freemcm, Sm. L.O. ii. 68, s. v. 
p. Lord Oaims in Law Rep., 4 H. of L. 79-80. American L. Rev., iii. 430. 

t Ramsden v. Dyson, Law Rep., 1 H, of L.. 129. 

t 6 H. of L. Oa. 185. v. 214-15. 
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and the non-fulfilment of a representation of intention was 
also fraudulent^ and, therefore, came within the rule. He 
admitted, however, that the intention did really exist at the 
time, and if this was so it is difficult to see how, if the 
representation was a mere statement of present intention, 
the non-fulfilment of it could be fraudulent, or how, if it 
was a definitive representation amountiug to contract, the non- 
fulfilment of it could have been any otherwise fraudulent 
than as every breach of contract is so. If it was a contract, 
it was void in that case by the Statute of Frauds, because 
it was made in consideration of marriage and was not in 
writing, and Lord St. Leonards' view may have been that 
fulfilment of a promise should be enforced where by reason 
of informality it is invalid as a contract if the other party 
has done valuable and irrevocable acts on the faith of it. 
(See VIL supra) But to apply this doctrine to a case like 
Jorden v. Money would be equivalent to holding that marriage 
is a part performance to take a case out of the Statute of 
Frauds, whereas the contrary has ♦ been repeatedly decided. 
Again, Lord St. Leonards' view may have been that where 
the party against whom relief is sought has perseveringly 
and successfully endeavoured to induce the other party to 
do irrevocable acts on the faith that the promise is certain 
of fulfilment, he should be compelled to make it good though 
it be not binding on the ground of contract. But Jot den v. 
Money was not a case to which that doctrine would be 
applicable, for it was in evidence that the defendant, so 
far from inducing the marriage, was displeased at it ; and 
there was nothing to show that she had endeavoured to make 
the plaintiff rely on its being certain to be fulfilled, except 
to the extent which making it necessarily implies. In 
Jorden v. Money ^ the House of Lords certainly decided that the 

* Caton V. Caton, 2 Law Rep. H.L. 127. Montgomery v. HeiUy, 
1 Bli. N.S. 364. Bird v. Blosse, 2 Vent. 361. Mantacue v. Maxwell, 

1 P. W. 617. Br(nimsmith v. OUbome, 2 Sta-, 738. Dwndas v. DuUns, 

2 Cox 235. Lasaence v. Tiemey, 1 Macn & G., 551. Wardefi v. Jonea, 
2 De G. and J. 76. Barhwm-th v. Yowig, 4 Dr. 1. 
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cases in representation of fact are not applicable to represen* 
tation of intention «=» promise. (For a careful perusal of the 
case shows that the representation was of that character.) 

(IV.) It is clear on principle that no relief could be given in 
this case, and this seems involved in the judgment in D.P. 
in * Ramsden v. Dyion, It was similarly lud down in 
t Maumell v. White. The question was not necessary to the 
judgment, but Lord Cranworth made some remarks as to 
the supposed distinction between representation and contract. 
The question was whether certain letters written by an 
uncle to his nephew, in contemplation of the latter's marriage, 
contributed such a representation of an intention to devise 
land to the nephew as the court would enforce. Lord 
Cranworth said that counsel in the argument had not gone 
80 far as to allege the existence of a contract, but had said 
there was a representation, and had cited a dictum of Lord 
Ljndhurst [given below], where he used the word " repre- 
sentation " in describing the nature of marriage-articles, which 
the House had held binding. Lord Cranworth thought the 
word representation had been unhappily used by Lord 
Lyndhurst. He thought there was no distinction between 
a binding representation and a contract, for where a man 
engages to do a particular thing, he must do it — that is a 
contract. But where there are no distinct words of contract, 
the question is, what has he done ? He has made a contract, 
or he has not. In the former case he must fulfil his contract, 
in the latter there is nothing that he is bound to fulfil. He 
then said that a representation might be so made as to consti- 
tute the ground of a contract, and gave an example, which, 
however, was a representation oifact. He then said " There is 
no middle term — no tertium quid between a representation so 
made to be efifective for such a purpose, and contract. They 
are identical; that which leads to the representation being 
made and acted on determines its character of a contract, or 

* Law Rep. 1 H. of L., 129. 
t lH.ofli.Ca., 1039,1055. 
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leaves it a mere representation. In the present case there 
was no representation, for there was no statement of anything 
untrue" In the same case Lord St. Leonards says — 

" I do not dispute the general principle that what is called a repre- 
sentation which ia made as an inducement for another to act upon it, 
and is foUowed by his acting upon it wUl, especiallj in such a case 
as marriage^ be deemed to be a contract. . . Here there was a 
simple representation. . . Perhaps the parties did act upon it. 
They trusted that a man who stood in the relation in which £ did 
to the appellant would do all that he said was probable. . . That 
would, of coui-se, be a representation on which they would act. 
But howl Not as an engagement made which could not be 
revoked, but as a statement made by a relation whose affection, if it 
remained what it then was, would give the nephew the property 
in accordance with that statement" 

And the learned lords agreed in holding that the repre- 
sentation there made was not binding. 

(V.) Such a representation of intention we have endeavoured 
to show is precisely equivalent to a promise. And the 
same is intimated in the dicta in Maunsell v. While just 
cited. However, it seems to have been supposed that the 
House of Lords, in Jorden v. Money, took a distinction 
between the two, and we, therefore, propose to consider 
the facts of that case, and then to advert to some other 
cases in which the question has been considered. 

Jorden v. Money divided itself into two branches. One 
respecting representations of Miss Mamell to Mr. Money's 
father, in reliance ou which he abstained from defeating a 
settlement which he had made on her of property in India. 
On this branch the Lords do not seem to have differed except 
upon the evidence, but it is immaterial to the present 
question. The other branch was this — ^William Money was 
bound jointly with one H and severally to 0. Marnell in 
a considerable sum. The transaction was a very hard one on 
Money, who was only twenty-two at the time. Marnell died. 
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having bequeathed all his property to his sister Louise, 
who was also his personal representative. She professed 
to disapprove of the way in which the bond was obtaiped, 
and often declared during C. Marnell's life, and after his 
death, and sometimes in the most solemn manner, that she 
would never enforce it against William Money, and that 
it was irrevocably gone, and the like. She said to William 
Money himself, '^ I have found the bond and you are safe.** 
She omitted the bond in calculating the probate duty on her 
brother's assets. During C. Marnell's life William Money*s 
father offered to pay half the money secured by the bond 
on condition William Money should be released therefrom, 
but this offer was refused. After C's death Miss Mameirs 
solicitor attempted to renew this arrangement, but 
Mr. Money refused. Miss MarncU, (according to the 
apparent opinion of some of the law lords), afterwards 
approved of this letter. Miss Mamell professed a warm 
attachment for William Money, having been under great obli- 
gations to his father, and evidence of an equivocal character 
was given to show (and in Lord St. Leonards' opinion had 
established) that she stood in loco parentis towards him, she 
being considerably his senior. He afterwards became engaged 
to be married, and told Miss Mamell of it, and told his intended 
wife and her mother, that Miss Mamell did not intend to 
enforce the bond. They wished him to be legally exonerated 
before the marriage, and several communications took place 
between his friends and Miss Mamell on the subject. His 
mother had an interview with Miss Marnell, at which the 
former said, ** You have long given up the debt, so it's only 
a nominal thing, and it is no use your keeping a paper you 
have long since promised you would never enforce." Miss 
Marnell answered, " I will be trusted." Mrs. Money replied, 
" Who talks of not trusting you ; but you may marry, and 
then you would be at the command of your husband." Miss 
Marnell rejoined that she wished to keep the bond for the 
purpose of suing H the co-obligor. Mrs. Money then said. 
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^^ If you will give it to me, I shall insure it can never be 
used against William, and I promise to return it to you if 
ever you require to use it against H." Miss Mamell 
answered, " I give you my word of honour that I will never 
use it against William, but I will be trusted, and I will keep 
it. Besides, you know very well that I have made my vnll, 
and that William is heir to every sixpence I have got, and 
after my death he will find that bond among my papers, and 
he may burn it, or do with it what he likes."* William 
Money's marriage took place — an interest in his wife's 
property being limited to him on the faith of Miss Marnell's 
representation — but Miss Mamell afterwards married, and her 
husband put the bond in suit. William Money filed a Bill 
to restrain the action, and in D. P. Lord Brougham admitted 
that " There was a misrepresentation by Miss Marnell of an 
intention as to her will and a promise was made by her,^' but 
the representation was held not binding, because it was made 
in consideration of marriage, and was not in writing, as 
required by the Statute of Frauds ; nor was there, in the view 
which the Lords took, any part performance except the 
marriage, v, infr. 

In the still more recent case off Ramsden v. Dyson this 
doctrine was again alluded to ; the facts, as found by Lord 
Cranworth, were these : — 

R was seized in fee of a large tract of land which was being 
built over by tenants. He confided the management of the 
land to his agent B, The mode of letting was this : — A book 
of the tenants was kept, and any person desiring to take 
land for building used to apply to R's agent. The land was 
then marked out. The tenant erected his buildings. The 
ground rent was fixed, and his name was afterwards entered 
on the book as a tenant. If he wished to sell or mortgage 

* P. 221. "We have reported this conversation at length, because it 
will be necessary to refer to it when we come to consider the case on 
honorary engagements, and to have condensed it here, would have 
rendered it necessary to repeat it below, 

t Law Rep., 1 H, of L. 129. 
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he used to purport to surrender the land into the hands of K, 
and the purchaser's name was entered on the book in lieu of 
the vendors. On deaths the names of his legatee or next of 
kin were substituted. Such tenants were popularly described 
as holding by tenant right. The custom only began within 
K's lifetime. Besides these tenants there were others who 
obtained regular leases, and the universal or nearly universal 
practice of leasing was for sixty years, with covenant for 
renewal every forty or twenty years on payment of a stipu- 
lated fine. These leaseholders were entered on the same 
book with the other tenants, but a memorandum was added 
stating that they held by lease, and they always paid a 
considerably higher rent, though its rate seems not to have 
been always the same. T applied for a certain plot of land 
to hold on the tenant-right system. He made the applica- 
tion to C, who was acting in place of B who was absent, 
stating that he wished to build on it a dwelling house for 
himself. C Informed B of what had passed, and B after- 
wards (being at the place for another puri)Ose connected with 
his agency) went with T to the land. T pointed out 
the land he wanted, and B assented, saying he would leave 
to C the staking out of the exact quantity. The exact 
quantity was afterwards agreed on between T and 0, and 
a ground rent was fixed by B. T built the house and had 
ever since paid the rent. While this building was in progress 
T and C came on the land, and T consulted C as to the 
propriety of taking a lease, whereupon said it would be 
folly in him to ask for a lease— that he was equally safe 
without one— and that he could get a lease whenever he 
wanted one. The lease referred to was alleged in the Bill 
to be a lease for sixty years, renewable every twenty years 
on payment of two years' rent as a fine. The case made by 
the Bill and apparently considered by the House as proved, 
was that T took the land in reliance on what had been said 
by C and on the belief universally entertained at the place, 
and encouraged by R and his agents, that he could have a 
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lease renewable every twenty years whenever he might think 
fit, and that he would never be disturbed so long as he paid 
the ground rent, and in the knowledge that very many 
others had taken land and built on it in the same belief. 
T's name was duly entered in the book. B devised his estate 
to the use (subject to several charges and trust terms) 
of J. W. K. for life, remainder to his first and other sons in 
tail male. The will contained leasing powers. B died 
leaving J. W. B. an infant, and during the latter's minority, 
the trustees and guardians appointed by the will, appointed 
L as agent. B having died some years afterwards, T applied 
to H (a local sub-agent of L who managed the estate for 
him) for more land, and a plot was accordingly measured for 
him by surveyors acting under E who was the landlord's 
authorised surveyor, and who was aware of and had been 
concerned in the former letting in B's lifetime. On the 
occasion of the first letting no paper had been signed, 
but on the second application a form was laid before T 
as follows : — " I beg to make application to you for a 
plot of ground situated, &c., on which I am desirous of 
building a mistal, and other out-buildings, and which I am 
willing to hold under you as tenant-at-will at such rent as 
you may think proper to jff^." T signed this without its 
purport being explained to him, and, as the Bill alleged, 
in the belief that he was to hold it on the same terms 
as the other. He then erected the farther buildings he 
required on the secondly taken ground, under the superin- 
tendence of H, and afterwards received a letter from H fixing 
the rent for It, which rent he had ever since paid. 

J. W. B. gave notice to quit both holdings and on the 
expiration of the notice brought ejectment. T filed this Bill 
to restrain the ejectment, and to compel a lease in the manner 
above stated. The Bill was dismissed on appeal to D P. 

Lord Cranworth chiefly discussed the matter with the view 
of showing that there was no standing by, nor misrepresen- 
tation of fact. He said, however, that there was evidence 
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given to the effect that C (whom he assomed to be the local 
agent of K) was in the constant habit of assuring all persons 
who^ on applying to him for land^ had consulted him as to 
the propriety of taking out a lease, that they would be as 
6afe without as with one, and that so long as they paid their 
rent they would never be disturbed, and that they might have 
a lease whenever they applied for one. This resolved itself 
into two propositions. 1st. That those who took lands 
without a lease would never be disturbed so long as they paid 
their rent. 2nd. That they might have a lease whenever they 
chose to call for it. The first amounted, according to the 
plaintiff, to a statement that every person who became a 
tenant as above stated, and built on the land, acquired thereby 
a right to hold it to him and his personal representatives, pro- 
vided the rent was pud. But according to the defendant, 
J. W. R., it amounted to this — that though the right conferred 
was an estate at will, yet while the rent was paid there was 
no intention to disturb the tenants, and they might safely 
allow the matter to rest in the honour of R's family. And if 
the latter construction were correct, Lord Oranworth thought 
it clear that even if the statements had been made by R 
himseU they would not have been binding. From this passage 
it would seem at first sight as if Lord Cran worth did not 
consider representations of intention, however definitive, as 
binding, but it is tolerably clear from the concluding part of his 
remark, and from a dictum immediately following it (to the 
effect that promises made upon honour where the promisor 
refuses to bind himself are not binding) that his real meaning 
was that the only kind of representation which could be 
inferred from the statements made by C coupled with the 
circumstances of the case, was a representation (or honorary 
engagement) of one of the classes mentioned in XL and 
XIL supr. 

In a subsequent part of his judgment, in alluding to an 
answer given by R to a person named W, who applied to 
him for land for building, and asked whether he could have 
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a lease^ whereupon K said that a lease was unnecessary^ 
and that he should never be disturbed by him nor any of his 
family, Lord Cranworth refused to discuss whether this 
amounted to a contract with W. Lord Cranworth thought 
there was no proof that R ever represented that he would 
grant a lease on demand, or knew of any such representa- 
tion being made by his agent. 

Lord Wensleydale considered the question on the ground 
of contract, as well as on that of fraud, but he thought 
there was no liability on either ground. He said no lease 
was granted by force of the alleged custom in R's lifetime, 
and if there had been it would have shown merely a prac- 
tice, not a representation of intention to adhere to that 
practice. The agreement, such as it was, was incomplete, as 
several terms of it were left for future consideration. He 
then enumerated several circumstances to show that T did 
not consider himself in the light of a leaseholder or perma- 
nent tenant, and his conclusion was (not that a representation 
of intention would not have been binding if it had existed, 
but) that no representation of intention had been made. The 
encouragements on the part of C and H, which were in 
evidence, were all explained by their confidence in the 
honour and kind feeling of R and his family. H was only 
a sub-agent, and bis representations could not affect the 
proprietors as those of an agent who has full power to 
manage the estate would do. He considered the trans- 
action with W, which took place twenty-one years before the 
transactions with T, as inapplicable to them, or if applicable, as 
only amounting to an expression of kind feeling, and as not 
obligatory in law or equity as a promise. He took the same 
view of the following occurrence, which took place thirty-seven 
years before the transactions with T. An owner of land in the 
neighbourhood requested R to have some buildings, held 
on the system above described, removed, as^ they were an 
eyesore to him, but R, after inquiring of his agent who 
was with him, said — "These are tenant-right buildings. 
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those who hold them shall never be disturbed so long as 
they pay their rent." 

Lords Brougham and Westbnry concurred. Lord Eongs- 
down dissented^ and laid down the following dietumj which is 
not opposed to the judgment of the House — 

*^If a man under a verbal agreement with a landlord for a certain 
interest in land, or what amounts to the same thing, under an 
expectation created or encouraged by the landlord that he was to 
have a certain interest, takes possession of such land with the 
coDsent of the landlord, and upon the fisdth of such promise or 
expectation, with the knowledge of the landlord, and without 
objection by him, lays out money upon the land, a court of equity 
will compel the landlord to give effect to such promise or expecta* 
tion. This was the principle of the decision in Gregory v. Mighelly 
and is, I conceive, open to no doubt." 

In* another case usually cited on this subject^ there was 
a written contract made in consideration of marriage^ and 
the question was whether, upon its construction it amounted 
to a promise or to a mere statement of present intention 
It was contained in a memorandum headed, ^* The arrangement 
proposed in case of A*s marriage." It stated that A's father 
-'^ intends to leave a further sum of 1,000/. in his will," and 
added, ^^ These are the bases of the arrangement proposed, 
subject of course to revision, but they will be sufficient for 
B" [the intended husband] *.*toact upon." And they contained 
an express provision that in case the lady should have no 
children, the disposition of the 1,000/. would be prescribed by 
her father's will, and the Lords considered such a proviso 
inconsistent with the notion that her father was not to be 
bound by the memorandum^ as it would in that case, have 
been nugatory. The House held that the representation of 
intention contained in the memorandum was binding. They 
held that the words, "subject to revision," meant that the 
lady's father might revise the articles before the marriage, or 

* Hammersley v. Be Beil, 12 CI. & Fin. 45. 
VOL. XXV II.— NO. LIV. P 
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within a reasonable time after it, but not if it did not take 
place until a reasonable time had been allowed for revision. 
Lord Lynd hurst in his judgment, said — 

'* The principle of law, or at least of equity, is that if a party 
holds out inducements to another to celebrate a marriage, and holds 
them out deliberately and plainly ; and the other party consents and 
celebrates the marriage in consequence of them; if he had good 
reason to expect that he would have the benefit of the proposal 
which was so held out, a court of equity will take care that he is 
not disappointed, and will give effect to the proposal." 

And he added that the case rested and ought to be de- 
cided on those principles. He seems, therefore, to have 
identified representation of intention with promise. 

Maunsell v. White, above alluded to, is an authority that 
the fact of a man believing his uncle will leave him property, 
and marrying, with the uncle's knowledge, on the faith of that 
belief, will not alone bind his uncle. But it proves no more, 
for the only representation made by the uncle was conditional 
on the non-occurrence of any unforeseen circumstances ; and 
such circumstances did occur, in the opinion of one at least 
of the two lords who heard the case, and the uncle had 
added a statement that he would never settle any of his pro- 
perty out of his power, which statement alone would, in Lord 
St. Leonards' opinion, have rendered the representation not 
binding. 

There are several cases in other courts where this matter 
has been agitated, but the question has usually been one of 
construction, whether the representation was definitive or not. 
There will not be room in this essay to do more than refer to* 

* Luders v. Anstey, 4: Yez., 501. Randall v. Morgan, 12 Yez., 67. 
Huddleston v. Briscoe, 11 Vez., 591-2. Montgcyinery v. ReiUy, 1 BIL, 
N.S., 364, 1 Dow. and 01, 62. N(yrt(m v. Wood, 1 R & M., 178. Bowell 
V. Wilson, Coop. t. Brough., 504. Qwinlan v. Quinhm, H. & J., 785. 
Greene v. Cramer, 2 Conn. & Law 4. Goldicutt v. Touonsend, 28 Bea., 450 
McKean v. Gray, 7, Ir. Jur., 317. Chester v. Urwick (No, 2), 23 Bea., 
404. Kirwan v. BurcheU, 10 Ir. Oh., 63. Loxley v. Heath, 1 De. G. & 
T., 489. Chowne v. Baylis, 31 Bea., 351. AU v. Alt, 8 Jur. N.S., 1075. 
Walford V. Grey. 11 Jur., 473 e. v. CCallaghan v. Cooper, where there 
Was probably a letter, and where at all events the question did not 
Actually arise. 
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them. In * Prole v. Soady a parol promise in consideration 
of marriage was held binding as a representation. Yet the 
only circumstances to distinguish it from Jorden v. Money, 
appear on a careful perusal to have been that in Prole v. Soady 
the promisor was father of one of the parties to the marriage, 
and approved of it, while in Jorden v. Money^ Miss Marnell 
was displeased at the marriage, and it was doubtful whether 
she stood in loco parentis to Mr. Money. In a recent f Irish 
case, the Master of the Rolls said, the rule that parties 
making representations on the faith of which a marriage 
takes place must fulfil them, did not apply where the repre- 
sentation was in writing. He supported this by a case % 
where the question arose on the construction of a covenant, 
and the V. C, referring to the argument that represen- 
tations on the faith of which a marriage is had, must be 
fulfilled, expressed an opinion that i — 

''That doctrine cannot be applied to a case, like the present, 
where a solemn deed has been executed, and the intention of the 
parties is to be gathered from that deed and from that deed 
only. ... If a contrary rule were adopted it would 
follow that in every case where there is a devise to trustees 
upon trust for the benefit of persons who, when the estate is sold, 
are infants and incapable of entering into covenants for title, the 
trustees might be held bound § to make good the representations 
contained in a recital to the conveyance, . . . that the testator 
was seized in fee simple." 

The House of Lords || subsequently held that in Mony- 

*2 GiE 1. 

t Kirwan v. Bm'cheU, 10 Ir. Ch. 72, s. v. MorUm v. Tewart infr. 

t McnvupenTiey v. Moneypenwy, 4 K. & J., 187. 

§ Would not the subsequent express covenants of the trustees qualify 
any such implied liability on the same principle on which it is held 
that the express covenant for quiet enjoyment in a lease for years 
modifies the absolute covenant which the law would otherwise imply ? 
But if a conveyance contained no express covenants, the recital would, 
it is conceived, amount to an implied covenant, for the case would be 
indistinguishable from Behn v, BwmesSt »ivp^ , 

II 9 H. of L„ Ca, 114, 

P 2 
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penney v. Moneypenny the equitable was the same as the legal 
obligation. But neither the decision in the House of Lords, 
nor that of the Vice-Chancellor prejudices the question whether 
equity will interfere in the cases mentioned under heads (VI. ), 
(VIL), & (XII.), supr.y nor the question whether in case 
of a promise made in writing, but not by deed, if the promise 
is made with the intention and in the belief that the other 
party will do valuable acts on the faith of it, though without 
any distinct stipulation that those acts shall be the considera- 
tion of the covenant, equity may not give relief, and law 
refuse it. Such a question could not arise where the agreement 
is by deed, for such an agreement is available at law without 
any consideration, and whether valuable acts have been 
done in the faith of it, or not. 

It is a remarkable fact that Lord Brougham, who concurred 
in the judgment in Jorden v. Money and Eamsden v. Dyson, 
concurred also in that in Hammersley v. De Beil, and Lord 
St. Leonards, who dissented from that in Jorden v. Money, 
concurred in that in Maujisell v. White. Lord St. Leonards, 
in considering as a * text writer, " the rule of equity as 
to the operation of inducements held out by one party to 
induce another to celebrate a marriage," refers to the above- 
cited dictum of Lord Lynd hurst in Hammersley v. De Beil, 
and says — 

"This is a case to which that doctrine could hardly apply, 
because here there was an actual contract to be executed, and 
the only question was, what was its proper construction ? If the 
concluding part of the proposal was not in its true meaning a contract, 
but the statement of an intention which was not intended to be 
binding, no rule required that it should be deemed binding because 
the marriage contemplated was solemnised." 

But surely in every case the question is one of interpreta- 
tion, viz., whether the representation is ^^the statement of an 

* Sugd. H. L., 55-6. 
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intention which was not intended to be binding/' or a contract 
written, oral, or implied from conduct as the case may be. 

It is important to inquire whether on this question there is 
auy distinction between law and equity. One t«st of this 
would be whether there are any cases in which a suit in equity 
has been maintained to recover pecuniary damages for non- 
fulfilment of a representation, but there does not appear to be 
any except where equity would have jurisdiction on some 
independent ground, as in an administration suit. But the 
impression left on the mind on reading the cases is, that the 
following distinctions exist : — 1. Law as well as equity will 
giye a remedy where a representation of intention = promise is 
made, and at the same time it is stipulated by the party who 
makes the representation, that the other party shall pay a 
valuable consideration or do valuable acts on the faith of it. 
But 2, Equity, and 3, not Law will give a remedy where 
a representation of intention is made with the intention, or 
even with the knowledge, that the other party will do valuable 
acts on the faith of it, which acts are done accordingly, though 
never stipulated for and though in no degree beneficial to the 
party making the representation. But 4, even in Equity no 
remedy will be given where the valuable acts were not within 
the purview of the parties at the time the representation 
was made. 

We may refer as to 2, to * Greene v. Cramer. Miss P 
was living with her grandmother. Lady T, and was about to 
be married to S. C, by direction of Lady T, drew up a 
memorandum stating that she had desired him (CJ to notify 
that she intended leaving to Miss P 2,000?. to be secured by 
bond, and had farther directed him to say that this was thq^ 
provision she intended making for Miss P on her intended 
marriage with S. This was signed by Lady T and commu- 
nicated to S. On the same day C, by Lady T's directions, 
wrote to S that T had directed him to take down in writing 

* 2 Conn. & Law, 54. S. 0. nom. Saunders v. Cramer, 3 Dr. & War, 87. 
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her intention relative to what she intended doing for Miss P 
adding a statement of what the intention was. C afterwards 
wrote to Lady T, stating the result of a communication with 
S, and fully specifying the terms of the agreement. Lady T 
gave this letter to Miss P saying she might keep it as 
it might be of service to her. Sugden, L. C. Ir., held 
the agreement or representation of Lady T binding on the 
marriage having taken place. It was objected that there 
was no consideration, but the L. Ch. thought that the 
solemnization of the marriage on the faith of it was equivalent 
to an acceptance of it, and a payment of consideration for it. 

It may be questioned whether the point alluded to in 3 
has ever been raised at law, but the distinction taken in 
so many cases between law and equity seems to point to 
in correctness. And where * a bank gave a letter of credit to 
D authorising him to draw to a given amount for a specified 
period and containing the words *^ such drafts I undertake to 
honour on presentation " followed by a request that parties 
negociating bills under it would endorse particulars, the 
Court of Appeal held that this amounted in Equity if not at 
law to a representation of intention to honour drafts of which 
all persons might take the benefit who had taken and paid for 
bills on the faith of it. The f legal doctrine seems doubtful. 

As to 4, in Jorden v. Money the law lords, though 
differing as to evidence, were unanimous as to the law on 
that branch of the case which related to the Midnapore pro- 
perty. William Money's father, long previously to the tran- 
saction out of which the case arose, had voluntarily conveyed 
land at Midnapore to Miss Marnell. At the time of his 
son's intended marriage he threatened to defeat this convey- 
ance, under the statute of Elizabeth, by conveying to a 
purchaser. Miss Marnell afterwards represented to him 
her intention never to enforce the bond, but at the time 

* Agra & Masterman's Bk. Law Rep, 2 Oh. App. 391. 
t Weekes v. Tyhold, Vin. Ab. Assump. Z. 2. Gerhard v. Bates. 
2 E. & B. 476. 
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of her making this representatioD the defeating of the seltle- 
ment was not before the minds of the parties, nor was it 
understood that Mr. Money would defeat the settlement 
unless Miss Marnell should engage not to sue on the bond, 
nor that he should abstain from defeating it provided she 
did so engage. And it was held in D.P. that the fact of his 
having not defeated it could not be regarded even in equity 
as rendering the representation binding. 

(VI.) This question seems to be devoid of authority. Wc 
have seen that it did not arise in Jorden v. Money. But 
on principle, to induce another to do valuable acts by rep- 
resenting an intention to exist which does not exist, seems 
fraudulent 

(VII.) In Ramsden v. Dyson, Lord Eingsdown, after laying 
down the dictum already quoted, continued : — 

" If at the hearing there appears to be such uncertainty as to the 
particular terms of the contract as might prevent a court of equity 
from giving relief if the contract had been in writing, but there bad 
been no expenditure, a court of equity will, nevertheless, in the case 
which is above stated, interfere to prevent fraud, though there \um 
been a difference of opinion amongst judges an to the nature of 
the relief to be granted. Lord Thurlow seems to have thought 
that the court would ascertain the terms by a reference to the 
master, and if they could not be ascertained wouM itneif fix reanon* 
able terms. Lord Alvanley and Lord Bedesdale, and perhaps Lord 
Eldon thought this would be going too far, but I do not understand 
any doubt to have been entertained by any of them that either in 
the form of a specific interest in the land, or in the shape of 
a compensation for the expenditure, a court of equity would giv^j 
relief, and protect in the meantime the possession of the tenant/' 

It may be here suggested, that a court of equity in i\mn 
acting, would be doing no more than implying a contract to 
pay a quantum meruit where the express contract is void 
and the consideration partly paid. And though at law the 
quantum meruit must be assessed in pecuniary daraagoH, a 
court of equity might fairly ascertain it by m\\\i\ oih«r 
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standard. Now, in these cases^ the doctrme of equity 
appears to be this — that performance of a valuable part of 
a contract or (what is tantamount in least in equity to such 
part performance) the doing of valuable acts on the faith of 
it will be sufficient to cure the defect occasioned by ambi- 
guity, incompleteness, or informality (although it wiU not, 
according to the concluding passage of the note above 
quoted from Sugden's H. L., and according to principle, cure 
that of indefinitiveness), and this not exactly on the ground 
of fraud, but to prevent inequality. And where the defect 
to be cured is ambiguity or incompleteness, equity attains 
this end by the semi-fiction of implying a contract to give a 
quantum meruit: to ascertain which, equity would perhaps 
look at the original imperfect contract, and* compel its 
proportionate fulfilment on the other side. But where the 
defect is informality, the object is attained by the doctrine 
of part performance, as taking a case out of the Statute of 
Frauds. This doctrine has never been adopted by the courts 
of law because it is contrary to the unequivocal language of 
the statute. In equity it seems referrible to the ground 
that the statute directly prohibits *^ actions " at law only, 
and isf followed in equity on the principle that ^quitas sequitur 
leyem, and may therefore on equitable circumstances be 
departed from. 

(VIII.) It seems that in this case he can have no remedy. 
The difference between this case and that of a man doing 
valuable acts In the belief that another person is legally 
bound to compensate him, where the person supposed to be 
so bound knowing the belief acquiesces, is clear, and is 
strongly insisted on by Lord Oranworth in Ramsden v. Dyson, 
Tho difference is also obvious between the case put and that 

* Perhaps it might be held (at least at law) to be necessary that the 
promisor should accept the acts thus performed in order to raise an 
im^ed contract to pay a (mantwm, meruit However, cases like Taylor 
V. Jjaird, 1 H. & NT. 266, have no application to the doctrine we are 
discussing, for there the promisee was in fault. 

t V. per Plummer, M.R., 2 J. & W. 427. 
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of a man doing valuable acts in the belief that the other party 
whoj knowing the belief, acquiesces, thereby agrees or has 
agreed to compensate him. But will the passive silence of 
one man, while another does valuable acts in the belief that 
the former will compensate him, the former knowing that 
belief, be conduct from which law or equity will imply a 
promise ? Such a belief is little more than an expectation, 
and as the case scarcely differs from one of doing acts on the 
faith of a present indefinitive intention, it has been decided 
in D.P. in Ramsden v. Dyson that no relief can be had in 
such a case, and we may again refer to the dicta of Lord 
Cranworth as to the representations of C already cited. 

(IX.) If the party seeking relief supposed that the other 
party was bound independently of contract, the acquiescence 
of the other party would amount to a tacit representation 
of fact, viz., a tacit representation that he was so bound. 
Accordingly, in Ramsden v. Dysonj Lord Cranworth says — 

^'If I had come to the conclusion that T had erected his buildings 
in the belief that be had, as against B, an absolute right to the lease 
he claims, and that B knew he was proceeding on that mistaken 
notion and did not interfere to set him right, I should have been much 
disposed to say that he was entitled to the relief he sought." 

If, again, the party seeking relief supposed that the other 
party was bound by contract, the acquiescence of that other 
party in the belief would have a similar force, and would 
be at least a renovation of the supposed contract. 

(X.) This question, whilst free from authority, was cer- 
tainly not free from doubt. On principle it might be 
contended that where (as in this case) the subsidiary stipu- 
lation nullifies the principle one, the former must be deemed 
void, rather than the latter. The case of rents charge is 
very analogous to this. Coke says — 

* " When in a general grant the law doth give two remedies . . . 

* 1. Inst. 146 a. Mr. Hai'greave refers to BredimarCs Case, 6 Co 58 6.. 



210 Representations of Intention 

the grantor may provide that the grantee shall not use one of them 
and leave the party to the other. But where the grantee hath but 
one remedy, there that remedy cannot be barred by any provisOy for 
such 2l proviso should be repugnant to the grant ... If a man 
grant a rent charge out of the manor of Dale, wherein the grantor 
hath nothing, with such a proviso that it shall hot charge his person, 
albeit the repugnancy doth not appear in the deed, yet the proviso 
taketh away the whole effect of the grant, and therefore is in 
judgment of law repugnant. For upon the matter it is but the 
grant of an annuity y provided it shall not charge his person,^* 

NoWj if a proviso that a promise shall not be enforceable 
be good^ we shall have this curious result. If a man promises 
to grant an- annuity, but stipulates that the promise shall not 
be enforceable, the stipulation is good and the promise void. 
But if he actually grants the annuity, and adds such a 
stipulation, the promise is good and the stipulation void. 
Whether the difference would arise from the fact that 
the promise is by parol, and the grant by deed, or from the 
fact that the promise is per verba de futuro, and the grant 
per verba de proesenti may be questioned. Another analogy 
may be found in the case of an estate sold with a condition 
against alienation. Such a condition is contrary to public 
policy, and is therefore held to be repugnant and void. 
Now it might well be held contrary to public policy (for 
it is certainly contrary to that healthy condition of public 
morals which it should be the object of the law to foster) 
for a man in making a contract to add a proviso^ that it 
shall be morally and yet not legally binding. And as 
the grant of an annuity or of an estate in fee, in the 
cases above put, are held to be vaUd as being the principal, 
and the proviso as being the subsidiary, is held void, so in 
this case the promise as being the principal should be held 
binding, but the proviso void and not vice versd. To urge one 
argument more. It has always seemed to the writer a 
false philosophy to say that the law confers rights. The 
rights of property as well as the rights and obligations 



and Honorary Engagemeni9. 211 

which flow from contract exist anterior to all law, and 
it is the duty of the lawgiver not to create but to enforce 
them. If this be so it must be the duty of the judge 
(invested as he is in this country with the character of a 
lawgiver) to enforce all these rights, except where some 
principle of public policy requires him to deviate from the 
strict rule of justice. But here no principle of public policy 
intervenes^ and if the agreement be that the promise shall 
be binding in honour and conscience, the justice of the case 
is clear. The only reason for an opposite decision is the 
advance of that secularism which is the idiosyncracy of the 
present age — a system which in its application to law gave 
birth to the theory of the Social Compact, and has found its 
ultimate exponent in " Mill on Liberty,"' and which teaches 
that the law ought not to interfere in matters of conscience, 
and should no longer assume the dignity of a moral science. 
But while these arguments may be suggested to the reader's 
notice, the weight of authority is chiefly on the other side. 
In Jorden v. Money, and in B,a^n»den v. Dyson, the law lords 
enunciated dicta to the effect that promises made upon honor 
are not binding in law. In Jorden v. Money, Lord Cranworth 
in commenting on the interview between Mrs. Money and 
Miss Marnell above stated, said : — 

* <* What I understand from that case is . . . that she " [Miss 
Mamell] *^ did not agree, but that she would not agree, but made 
excuses for not agreeing to give up the bond. . . . She 
repeatedly, when asked to ^ve up, says ' No, I will never enforce it,' 
but being pressed to give up the bond she added, * No, I will be trusted, 
I will not give you up the bond.' What is the meaning of that ? 
It is this ; ' I will retain my legal right, and I will make you rely 
upon my honour.' That is what she means. I must say after this 
to enforce it is a breach of honour as strong as one can imagine. 
About that I have no doubt. But the question is, not whether Miss 
Marvell has forfeited her honour, but whether she is now enforcing 

* P. 221. As to the authority of the dicta in D. P. v. ante.. 
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something she did not always insist she had a right, and would 
retain the right, to enforce. . . . That this was the understand- 
ing of the parties is perfectly manifest from subsequent negociations 
with" [the elder] " Mr. Money. . . I have no doubt that she 
made them the promise in honour, but that she made this distinction, 
* It shall be in honour only, or binding in honour only, but the bond, 
or that which constitutes the legal right, I will retain.' This is 
made still more manifest by what takes place after the marriage." 

And Lord Brougham says : — 

* " Miss Marnell says * Trust me, you may depend upon it I will 
not sue upon it ; but give it up, I will not.' Indeed, what happened 
afterwards shows that she still considers herself to possess the legal 
right." 

The above observations were mere dicta, but putting this 
aside the Lords seem to have been influenced by the following 
peculiar features of this case. No consideration was paid to 
Miss Marnell for the promise, though a valuable act was done 
on the faith of it, viz., marriage. Neither was the case like one 
in which the person who makes the honorary engagement 
does so in consideration of his receiving a benefit, for in 
such case it might be held that the benefit was given, not 
in consideration of a void ywcwi-promise, but in considera- 
tion and on condition of the actual performance of the thing 
promised, so that the benefit should not be retained unless 
it were actually performed, or in other words, that the 
honorary engagement was simply nothing, and that the case 
stood on the same footing, as where goods are sent to a man 
in the belief that he will pay for them and his retaining 
them constitutes a promise to pay independently of anterior 
negociation. Again (and this is what both lords chiefly 
relied on) she insisted on retaining the legal evidence of her 
right, and that retention not being in pursuance of the 
contract, but in contravention of it, was considered to be 
explicable only on the ground that she intended to retain 

* P. 229. 
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the right of which it was the evidence. The explanation 
which Mss Mamell herself gave at the time wab disregardecL 
Again^ the assertion of {Miss Marnell that she *' would be 
trusted/' was constmed as a negation of any intention to 
bind herself^ though certainly this was getting a strong 
meaning out of a trivial expression. The reference to her 
will^* an ambulatory instrument, may have been thought 
to confirm this construction. The subsequent negociations 
with Mr. Money were relied on, though they occurred 
after the conversation, which they were used to construe, 
and though they might have been easily explained by the 
supposition that Mr. Money was uncertain whether the 
promises which Miss Marnell had made to his son and to 
his wife, were legally binding on her. In Ramsden v. Dyson, 
Lord Cranworth added to the remarks above quoted the 
following : — 

'' Though I also firmly believe that he thought in regard to this 
second letting, as in regard to the former, that be might safely rely 
on what is called the honor of the B family ... no court 
can take cognisance of claims founded on what is called an engage* 
ment of honor." 

However, in this instance^ Lord Cranworth seems to have 
been speaking not of a promise made upon honor, but of 
an expectation founded on a rude idea of justice^ that one 
who permits another to build on the land of the former, 
although the latter may know to whom the land belongs, 
ought to give an equivalent. But, Lord Wensley dale's 
dictum was distinct. He said — 

'* If a man expressly promise upon his honor^ bis promise does 
not create an obligation in point of law. If what Le says must 
be so understood by those to whom 'it is addressed, it cannot 
amount to more." 

We may now shortly advert to the earlier cases. — B f made 

* 8, V. Logan v. WeinhoU, 7 Bligh. N.S. 1. 1 01. & Fin. 611. 
t Barrow v. Greenough 3 Vez, 152. 
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his will in favour of G, but subject to certain interests, 
which he gaVe to his wife and sister. He appointed G to 
be his executor. He afterwards told Q that it was his 
wish and desire that his wife and sister should have further 
interests, which he specified, and he obtained G's promise 
that it should be done. Or urged him to make a new will, 
but he refused, saying, he would leave the matter to G's 
generosity. The testator died, and Arden, Master of the 
Bolls, held G bound, as the word " generosity " could not 
be construed to take away the expression of a solemn desire, 
coupled with the promise of the executor ; to leave it 
to his generosity was to leave it to his honour and conscience^ 
*and the Master of the Rolls decreed that the testator's 
wife and sister should have the additional interests. 

In a case* where the Bill alleged nothing but an honorary 
engagement by two to make their wills in favour of each 
other, and not to revoke, which engagement the court was 
asked to imply from the structure of the wills. Lord Lough- 
borough C made the following observations which, perhaps, 
were only meant to apply an honorary obligation of the class 
mentioned in (VIII.) supr, — 

" I cannot direct the execution of an honorary engagement. That 
leaves the party to dispose as he pleases, which turns upon nicer 
points than a court of justice can decide upon. / must say they 
meant to impose upon each other a legal and binding obligation — 
that that was their intention and they meant to do so." 

It has beenf decided that the words " I have omitted to 
express the above in my will, not doubting but my dear 
brother will readily comply with the request" used in an 
unattested codicil^ with reference to a direction in such 
codicil addressed to the testator's brother, (who was also 
his sole executor) as to how he should dispose of the resi- 
duary personal estate, which testator had bequeathed to him 

* Lmxl WaJpoh t, Lm*d Orford^ 3 Yez. 419. 
t Taylor V. Gmi'ue. 2 Y & B. 378. 
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by the will — does not negative the intention to impose a 
legal or equitable obligation. 

Romilly^ M.K., made the following observations with 
reference to the proposals made by a lady's father to her 
intended husband as to her fortune.* 

'' If B OD receiving the proposals instead of acting upon them on 
the faiih of their being valid and binding if adopted, hrfd required T 
to sign them more formally, some objection might probably have 
been made, but I conceive that any such objection would not have 
arisen from any notion that the proposals would not otherwise be 
valid, but rather from a desire to withdraw them whilst it was yet 
time, from the consideration and acceptance of a person so idly 
jealous and suspicious of the honour and integrity of those with 
whom he was dealing on such an occasion/' 

A similar feeling is probably the true reason why honorary 
engagements, or what are sometimes construed as such, are 
allowed to usurp the place of formal articles. In this case 
the law lords f adopted %n solido the remarks of the Master of 
the Rolls. 

X A tenant induced his landlord to let him a farm by re- 
presenting by letter that his object was to be of use to his 
sister, whose husband had formerly held the farm, but had 
fallen into difficulties and been obliged to surrender it. In 
his ledger the tenant had credited his sister with a half-year's 
rent, and this was admitted in evidence, he being dead. 
Knight Bruce, V.C, held that the letter was a binding offer 
to hold upon trust for the tenant's sister. One of the grounds 
of the judgment was that the contrary construction would 
leave the matter in the choice of those who might hold the 
land after the tenant's death. Another was that the land^ 
lord must have understood the letter so, as otherwise he would 
have left it to depend on his own will rather than on that of 
the tenant. 

* Be Beil v. Thmvpsm, 3 Bea, 378. 
t Hammersley v. JJe Beit, uhi, swpr, 
I Morton v. Tewart, 2, Y & 0. Ch. 87. 
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In a more recent* case, a testator left his property to his 
wife, with the intention, of which she was aware, that she 
should devote it to purposes to which he could not directly 
bequeath it on account of the Mortmain Act. Stuart^ V.C, 
said — 

*' To a tender and sensitive mind, the desire to fulfil the known 
wishes and intentions of a Mend, may produce a state of determina- 
tion, which, as a motive of action, may be as strong as any legal 
obligation. In sach a case, the motive proceeds from the mind and 
will of the person acting, and the merit of the action, as well as 
the strength of the motive, consists of the voluntary fulfilment, and 
in the absence of express obligation. But it is not the province of 
this court, dealing with the right of property, to interfere with 
conduct regulated by these emotions, or to act upon anything short 
of actual engagement and obligation amounting to a contract or a 
trust, where it is asked to abridge or annul any bequest or devise, 
which in its terms confers an absolute and beneficial interest." 

and he held the bequest was not avoided by the Mortmain 
Act. 

(XI.) The general rulef in construing promises, is to regard, 
not what the promisor intends in his own mind, but what his 
words or conduct fairly lead the promisee to expect, and 
that every promise is to be construed most strongly against 
the promisor. Applying these principles to the question we 
are discussing, it would have been a reasonable and just 
rule to require of the promisor that if he really did not 
iuteud to bind himself he should state this in plain language, 
and if this were done, the promisee would abstain from 
acting, or, if he acted, could scarcely be said to act on the 
faith of the promise. Decisions to the contrary effect must 
always lead to much litigation, for it scarcely ever happens 
that two cases of this kind are on all fours, and where any 
circumstances can be seized on to distinguish such a case 

* Lomax v. B/vpley, 3 Sm. & G. 48. 

t Hvddleston v. Briscoe, 11 Vez. J. 592. 



Intention atid Honorary Engay^nienU, 217 

from, prior similar cases, the justice of the claim will lead to 
these circumstances being relied on. The fact that a man 
does valuable acts on the faith of a promise shows with 
almost irresistible force that he believes it binding. However, 
the dicta we have cited from the judgments in Jorden v. Money 
and Ramsden v. Dyson^ are so much in point, that the 
question seems to resolve itself into a question of their 
authority. It is difficult to see the advantages of the doctrine 
they lay down. 

(XIL) This distinction was clearly taken in* Montacue v. 
Maxwell. There a feme couvsrte filed a Bill against her 
husband to compel him to perform a promise made before, 
and in consideration of, their marriage, that be would settle 
her property on herself. He pleaded the Statute of Frauds, 
and the plea was allowed. Afterwards she amended her 
Bill, averring that he had strongly urged her to marry him 
without a settlement (which was in preparation), and 
had promised to take the sacrament to render the promise 
more binding, and had taken it accordingly. Further 
circumstances were averred, but it was partly on the above 
ground, that on the Statute being pleaded to the amended 
Bill, the plea was directed to stand for an answer. The 
argument was, "that the court frequently compels the 
execution of a promise not solemnised according to the 
Statute when fraud or trick appears, and where part of the 
agreement is carried into execution." Another ground 
stated in the Pre. Ch. was that the husband, by knavery, 
prevented the agreement from being reduced into writing. 
This is but another application of the same principle, and 
seems the ground of decision in f Cooke v. Mascall^ (where 
the court apparently disbelieved the defendant's allegations), 

* On the original Bill, 1 P.W. 620. On the amended Bill, 1 Stra, 235. 
Pre. Ch. 526. 1 Eq. Ab. 19, pi. 4. In Pre. Oh. 526. anonymous cases 
on the same principle are stated. One of these decides the admissibility 
of parol eridence to show that a conveyance absolute in form was 
intended as a mortgage. 

t 2 Vem. 31. 200. 
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and in * Halfpenny v. Balktt. In both these cases the 
defendants encouraged the marriages of their daughters. 

In ^Bawdes v. Amherst^ the father who had made the 
promise died before the marriage, and the Bill was dismissed 
on that ground, the death being of course a revocation of 
his offer, if any, but the report says it seemed to be agreed 
by the court and counsel that if the marriage had been had 
on foot of the writing, and the father been privy and con- 
senting, he would have been decreed to perform it. In that 
case the father and the intended husband had gone to a 
conveyancers, where the agreement had been drawn up but 
not signed, but no further circumstances are stated. Probably, 
therefore, the expression ^^ on foot of the writing," means 
'^on foot of the writing as it stood — unsigned." This case 
seems almost to show that the fact of the person who makes 
the representation being the lady's father and encouraging 
the marriage is sufficient to bind him, a distinction to which 
we have already adverted.} Mullet v. Halfpenny does not 
depend on this principle exactly. There a father made a 
written agreement on the marriage of his daughter, but 
before the marriage he told her to coax her lover to give 
up the writing; and when he got it into his possession, so 
that it could not be used in evidence, he refused to perform 
it, but was compelled to do so. 

In dismissing the consideration of this, in itself the most 
simple of all legal doctrines, we cannot but regret that it should 
have acquired a factitious importance owing to the superficial 
treatment it has hitherto received, — a superficiality probably 
due, more than to anything else, to that very simplicity and 
obviousness which make the mind impatient of considering its 
elementary principles. So that each judge arrives at a 
difierent conclusion according as his mind, whether by its con- 

* This case has Bometimes been confounded with Mullet v. HalfpeMiy 
infr., but it would seem without reason, 
t Pre, Oh. 402. 
; Apud Pre. Oh. 404. 
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stitution or by the influences of the moment, gives greater 
prominence to one or to another feature of those elementary 
principles — to the necessity that the law should hold its hand 
where no agreement has been entered into in fact, or to the 
necessity that it should enforce agreements which tbe parties 
have acted on as valid, notwithstanding they may be invalid 
when tested by the principles of legal science. 



aet. il— the scotch bar two centuries 

AGO. 

/\UR attention has been directed to a little book, the work 
^ of the celebrated Sir George Mackenzie, and quaintly 
named ^' An Idea of the Modem Eloquence of the Bar." 

George Mackenzie was bom at Dundee in 1636. He 
studied in the Universities of St. Andrew's and Aberdeen, and 
civil law at Bruges in France. He passed advocate in 1659. 
To Sir George is justly due the merit of forming that now 
widely celebrated emporium of literature — the Advocate's 
Library. In 1677 he was appointed King's Advocate, which 
office he held with brief interval until the Revolution in 1688. 
The Crown prosecutions during this period of civil and re- 
ligious turmoil obtained for him the unfortunate appellation 
of the "Bloody Mackenzie.*' He wrote many treatises on 
civil and criminal law, also on political and philosophical 
subjects, and even indulged in poetry. The treatise before 
us was originally written in Latin, with the appropriate motto 
from Petronius ^^ PuUhra enim, ut ita dicam^ pudica oratio 
non est maculosa, nee turgida, sed naturali pulchrkudine «f- 
surgit.^^ It was translated into English, and our copy bears 
date 1711. The translator was Robert Hepburn, who dedi- 
cates the translation to Sir James Mackenzie, of Boyston, one 

Q 2 
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of the judges of the Court of Session and Justiciary. In the 
somewhat florid address the following passage occurs : — 

** I shall not insist upon your lordship's personal qualities, nor 
need I mention a maxim which is generally known and received, 
that a skilful lawyer never fails to make an able judge." 

Then follows a " Dedication of the author to the Advocates 
of the present age." If in that early period the author thus 
writes of the plethora of contributions to legal science, what 
may he said on the same subject in the year 1869. 

''The numerous volumes of commentators and expositors have 
already swelled the civil law to too great a bulk. We are over- 
loaded with decisions, and the writers of customs have sufficiently 
distracted us by their voluminous treatises." 

Sir George makes this forcible remark as to the falling off 
of the Bar from that of the classic age. 

'' If we do not gain as sure and lasting a reputation as some of 
the ancients have done, it ought ratber , to be imputed to our un- 
accountable laziness and negligence than to the nature of the thing 
itself, and proceeds more from want of courage than invention. 
But I am afraid the sordid love of money, that weak and treacherous 
monument of fame, and the mean consideration of fees and profit, 
takes off too many of us from the generous pursuits of glory and 
renown, while we endeavour more to make vast estates for our 
children than to acquire a noble and lasting reputation." 

There are so many points illustrated in the art of pleading 
in this ancient book, under the title of " The Modern Elo- 
quence of the Bar," that we believe a selection of some of 
the observations and rules^ however quaintly given, in the 
year 1669 will not be considered inapplicable to the more 
modern era of 1869. 

Thus does the author magnify his calling — 

" Of all those who make oratory their principal study, advocates, 
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in my opinion, may justly pretend to the noblest character. For 
they excel courtiers in wit and invention, philosophers in rariety 
of topics and arguments, and preachers in presence of mind.** 

After very summarily disposing of courtiers and philoso- 
phers, he thus rather cruelly shelves the preachers. 

** They are secured from all answer and interruption, do calmly 
deliver the sermons they have studied at their own leisure, without 
any ncHse or disturbance. We go to church possessed with a firm 
belief of their doctrine before we hear it, and are rather persuaded 
by the truth of the subject than the eloquence of the preacher." 

On the other hand^ Sir George affirms that — 

** Advocates daily discourse upon an infinite variety of subjects, 
and always invent new arguments to confirm what they advance. 
They answer extempore to the studied harangues of their opposers* 
and, although they are involved in a vast multiplicity of afiairs, 
they do yet handle every one of them as accurately as if that alone 
occupied all their thoughts, and so insensibly gain ground upon 
each other by turns, that he who speaks last is always sure to 
persuade the audience that he only is in the right I " 

The enthusiastic lawyer never loses opportunities of exalting 
his profession, though often at the disparagement of all other 
departments of science. Few will subscribe now to the 
following sweeping condemnation of important sciences. 

'^Naturalists and physicians can agree in nothing, but are 
perpetually subverting and denying each other's principles, and 
forced to rely upon contrary experiments and uncertain conjectures. 
Mathematicians do not dispute but demonstrate, and as for logic 
and metaphysics, the greatest part of those things which are handled 
in them are trifling and impertinent ; and so useless and unnecessary 
to human life, that no person in his right senses will think them 
worth his pains. But the lawyer derives his principles from the 
purest fountain of sense and reason, which are of excellent use and 
advantage to mankind, and extremely necessary to human life. 
He draws his arguments from long practice and experience, and 
debates what is agreeable to right reason, convenient for mankind. 
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and most directly tends to the advantage of the public. He con- 
siders the constitutions of other nations, and disposes the laws of 
his own country into such an order as is most convenient for his 
purpose. And certainly since the twenty-four letters of the 
alphabet produce so vast a multitude of words, what an infinite 
variety may we expect from so great a number of laws, decisions, 
and circumstances, and their different aspects, and relations to each 
other. For, although there are a great many things established in 
law and enacted by positive statutes, yet no laws or constitutions 
can regulate and comprehend all possible and imaginable cases. 
And, therefore, both the judge and the advocate are obliged to 
extend them to those which are of the same kind and nature.'' 

The author's standard of eloquence is given in the follow- 
ing passage — 

" I do not approve of an empty and insignificant eloquence, nor of 
that which is forced and unnatural, when the orator abandons his 
arguments, and loses himself among the flowers and ornaments of 
speech, but it ought to be pure and cleanly, in which rhetoric only 
furnishes the law with a genteel and easy dress, and good sense is 
delivered in words that are proper and significant, and apt to con- 
vince the auditory, ... In fine, eloquence is always agreeable, 
provided it be chaste and easy, for as we would wish our mistress 
to be lovely and beautiful, as well as rich and virtuous ; and Caesar 
accounted it the part of a good soldier to take care of his armour 
that it might always appear bright and unsullied; so we cannot 
choose but be pleased with a handsome discourse, and the majesty 
of it is always sure to strike terror into the audience." With 
reference to figures of speech, the author recommends '' there ought 
not to be too many of them, nor to near each other, for since they 
are only made use of to give a new and additional beauty to a 
discourse we should maintain the same order and decorum in them 
that is observed in the patches that adorn the faces of beautiful 
women, which then only please us when they are few and at a just 
and proper distance from one another." 

Sir George exalts moral character in these emphatic sen- 
tences — 
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^ It is absolutely necessary tbat an orator be an honest man, for 
if a speaker does not pass for a person of probity and virtne, people 
will be apt to disbelieve everything he says. . • . With what 
face or confidenee can a man go about to recommend honesty and 
virtue to others, ivhen he is notoriously guilty of wicked and unjust 
actions himself] He must also beware of sullying his reputation 
by keeping too much company with vicious persons, or too fre- 
quently and warmly undertaking their defence." 

The author repeatedly urges a profound knowledge of the 
law — 

<< Without an exact knowledge of the law an advocate is like 
a soldier that wants his arms, and his harangues are nothing but 
an empty sound. • • • He ought to make humanity vtry much 
his study, from whence he will exactly learn the history of the 
law, and be informed of the manners and customs of the ancient 
Romans. . . . While others peruse histories, let a lawyer read 
decisions ; when they entertain themselves with poems let him read 
over the pleadings of the Bar, and so by an easy and agreeable 
change of his studies, let him gently unbend his mind when it is 
loaded with the weight and multiplicity of his affairs." 

The Lord Advocate of 1677 rather inclines to length of 
oration — 

" That which is long has always in it somethiDg which is great 
and majestic ; our bodies are so made and framed that the biggest 
and largest are always sure to be the strongest too. As frequent 
and repeated strokes, both by their force and number, soon render 
the hardest iron soft and ductile, so a great many handsome 
expressions, although they may tend to the same purpose, do 
mightily soften and incline the judge. It is not a concise and short 
way of speaking, but that which is round, and lofty, and magnificent, 
which roars, and thunders, and bears down all that oppose it. 
What at first escaped the notice of an inadvertent judge, a hand* 
some repetition will make up and supply. If the orator did not 
gracefully enough express himself in his first attempt it may be he 
will succeed more happily in his second." 
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The author proceeds to analyze the pleadings of the 
advocate — 

''The parts of a discourse accordiDg to the modem way of 
pleading are only the preface, the narrative, the disposition of the 
arguments, the confutation of those of our adversary, and the con- 
clusion. Prefaces are never used at the Bar hut in the most 
considerable causes, and are the same thing to a discourse which a 
porch is to a palace, and as a large portico before a small private 
house would be very ridiculous, so one who should go about to 
prefix a solemn preface to a mean and inconsiderable cause, would 
certainly expose himself. .... In order to begin a harangue 
in an agreeable manner, I would think it proper to compose and 
finish the whole discourse before I attempted the preface. . . . 
When the narration is long the preface must be short, and so 
proportionably when the contrary happens, although the beginning 
must always be in some measure accommodated to the rest of the 
discourse, lest otherwise the head by its prodigious bulk should 
render the body monstrous and unwieldy. If more advocates than 
one plead upon a side, he only who speaks first should make use of a 
preface. When the judges are already wearied with their preambles 
if their adversaries also use them, they will mightily ofiend the Bench 
by so nauseous a repetition. To this may be added that those who 
debate on behalf of the same client, and bear their parts together in 
the same cause, ought always beforehand to compare their argu- 
ments, lest otherwise by contrary ones they cut each others' throats. 
They only plead to the best advantage who seem to have all the 
variety of two persons with the harmony and agreement of one." 

One piece of most important advice is given in the 
following passage — 

'* We ought as much as possible to avoid too frequent repetitions 
in our style, and in the invention of a trifiing and impertinent heap of 
insignificant arguments. Those who are too talkative extremely vex 
and incommode the judges, and by too nice and scrupulous distinc- 
tions do weaken and enervate the force of their reasoning. They who 
too much divide their arguments, from deep ones, render them weak 
and shallow, as rivers cut out into many streams and branches 
become quickly fordable and lose their depth. To this may be 
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added that judges are very apt to suspect the validity of their 
arguments when they discover many of them that are not conclusive, 
as merchants are not easily for the future inclined to believe those who 
have formerly deceived them with bad commodities and corrupt wares." 

The author urges the regular order and dis^poaition of the 
ai^uments^ quaintly remarking : — 

"Arguments that wander out of their proper place are like 
soldiers who desert th^ir colours, or are disordered and put out of 
their ranks." 

Sir George argues for *' an exact equality of the periods, 
and an agreeable harmony and justness of the cadence," in 
prefaces and epilogues, but in ** urging or confuting ar- 
guments the case is very much altered." 

"As soldiers in the heat and fury of the engagement are apt 
to forget their ranks, so we finish our arguments, and render them 
forcible rather by the equality of the subject than of the period, 
and throw off our rhetoric as we use to remove the trammels 
from our horses, by which we taught them to amble when once 
we are entered upon our journey." 

An agreeable behaviour and a just way of accenting words 
are recommended. 

" We must remember that it is an orator who speaks, and not a 
player or an actor. It is unbecoming an advocate to burst his 
lungs and weary the judges, or by a furious way of crying and 
bawling like a madman, or a barking dog, to throw off all humanity, 
and sense, and judgment. For who can believe that these things 
proceed from a calm and composed mind, which are spoken by those 
who behave themselves like madmen and enthusiasts ? ... It 
IS the business of the epilogue to express itself with a joyful and 
triumphant voice, but yet in a modest way, unless it is necessary to 
entreat the judge's favour, although even upon such occasions I 
would not advise a man to weep as we find Cicero did in his defence 
of Qiiintius, . . . "When we would affect our audience with joy 
and admiration, we must use a loud but a pleasing voice. When 
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we would imprint grief and fear, a shrill and 'timorous accent is 
proper. We must pronounce those things that ought to receive in- 
dignation in a loud and threatening manner, and those whereof 
people ought to be ashamed with a sort of fugitive voice. In tran- 
sitions we must always take care gently to proceed to the end of the 
sentence, for nature abhors all sudden and violent motions, and 
loves rather to be led than driven." . . • 

^<The whole man appears in the face, and therefore our coun- 
tenance ought always to humour our words aqd be adapted to them, 
for there is nothing so improper, unnatural, as to express trifling 
matters with a serious air, and to discourse upon grave subjects with 
a laughing face. We ought also to improve our gesture by the 
decent motion of our hands. To move them always is like an actor, 
and never to move them at all is like a statue. These things must 
be better learned by a nice observation of other people's behaviour 
than from the perusal of books. And, therefore, we ought to propose 
some person to our imitation whose gesture in public appearances by 
a happier success has had the good fortune to please others. And 
sometimes, perhaps, it may not be improper to consult our looking- 
glass, while at home in our closets we form and prepare ourselves for 
the public practice and pleadings of the Bar. ... As to kinds 
of gesture, what man that is going to mention the heavens would 
look down to the earth ? The conjunction of things requires the 
joining of hands, and proportionally when the contrary happens. If 
the gesture may be performed by the motion of one hand, we should 
use only one, and that ought always to be the right hand. But we 
must observe that it is not proper the orator should imitate all 
natural actions, for what man that is going to discourse about a 
gunsmith or musician would imitate their behaviour at the Bar." 

The following attack on the purity of the Scotch Bar 
of the seventeenth century we fondly trust is wholly in- 
applicable to the present era. Speaking of the decline of 
eloquence in his time, when compared with that of the 
ancients, the author breaks forth thus indignantly — 

" Now the love of money so unhappily prevails that nothing else is 
regarded, and the despicable prospect of gain and profit is the only 
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measure of all wishes, insomuch that our modem advocates seem to 
mind nothing but their own interest and the sordid advancement of 
their private fortunes. Besides, our judges being desirous of acquiring 
the reputation of celerity and despatch in the decision of causes, 
are not verj fond of hearing a business discoursed upon at full 
length. Thus, the liberty of pleading being denied, the oratory, 
together with that freedom, the art of speaking handsomely has also 
decreased, and then that impertinent crowd of procurators, whom 
clients employ in the transaction of their affairs, being utterly unac- 
quainted with true eloquence, do only choose and commend those 
advocates who have a mean and subtle way of managing causes, and 
do indeed plead with a great deal of caution and circumspectioui but 
very awkwardly and with a very bad grace." 

To '^ The Idea of the Modern Eloquence of the Bar," 
Sir George Mackenzie appends, as illustrations, six plead- 
ings of his own. One from the law of nature^ being the 
prosecutor's oration against a woman charged with the murder 
of her child. Second, from the law of nations; being the 
question whether, by the law of nations^ a ship is acquired 
by bare pursuit without actual apprehension ? The third is 
from the dvU law, " Whether the bare attempt is capitally 
punished in the crime of assassination." This was in the case 
of Mitchell for the attempt to assassinate Archbishop Sharpe. 
Mitchell was excuted in January, 1678. The fourth pleading 
upon the feudal law is on the question, " Whether on the sub- 
vassals being condemned for rebellion, the fee so returned to 
the king that he is not obliged to pay the sub-vassals' debts." 
The fifth pleading is from the canon lawy "As to the right of 
presentation to a subsidiary clergyman." The sixth and last 
pleading is from the municipal lawy as to the substitution of 
remote heirs. 

In these pleadings, or rather orations. Sir George illustrates 
the various axioms and positions he lays down in his ^* idea 
of modern eloquence." The first example is more of the 
nature of a philippic or invective than a pleading against the 
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woman on trial at the Bar. Thus calling the attention of 
the jury to the wretched woman, he exclaims, 

'* What do ye now perceive yourselves in her smiling and uncon- 
cerned face, so vastly different from the squalid appearance and 
mournful looks of those that are deprived of their children ? " 

The peroration may be given as a sample of the whole : — 

" Believe, then, gentlemen, what we expect from persons of your 
character and reputation in the world, who, while you yet continue 
in a mortal state, have the happy prospect of a glorious and blessed 
immortality, and for whom crowns of laurel are prepared in Paradise 
that shall never fade or decay, in consideration of the many extraordi- 
nary services ye have done your country, by rescuing the innocent 
from the devouring jaws of their oppressors, and subduing vice and 
impiety, by the impartial sentences which you pronounce. Do you 
therefore take off the mask from lust, and remove the ^di^^ of 
cruelty, restore equity to our judicatures, and safety to our country." 

H. B. 



Art. III.— the CLAIM TO THE EARLDOM OF 

WILTES. 

TT might have been supposed that we had reached a time 
when acts of mere arbitrary power could not be 
deemed entitled to any respect, and when outrageous 
violations of right could only be regarded as revolting to 
the sense of justice. It never would have been deemed 
possible that the most monstrous crime would be stamped 
by the most august assembly in the realm with the 
sanction of an apparent legality^ and that the Peers of 
England would have made proceedings utterly and iniqui- 
tously illegal the foundation for the deprivation of a legal 
right, and a reason for the refusal of redress. It may be 
assuihed that this could only happen in consequence of 
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6ome unfortunate misapprehension, and it was assuredly only 
under the most astounding errors of history and of law 
that it has actually — we hope only temporarily — happened 
in the case of the claim to the Earldom of Wiltes, 

The case of the Earldom of Wiltes was shortly this : 
In the reign of Richard II. William le Scrope was created 
Earl of Wiltes, with succession to his heirs male. His 
patent was attested by princes of the blood and the most 
potent and independent of the peers of the realm. His 
title was recognised repeatedly in Parliament, and was 
acknowledged by the Earl Marshal. He had, however, 
excited the enmity of the Duke of Lancaster, who, when 
he rose in rebellion, seized him and had him executed 
without any legal trial. When the Duke afterwards 
imprisoned his sovereign, and assumed to be king, he 
assembled a Parliament, who approved of the execution, and 
passed a bill of indemnity. 

In the present Parliament the earPs descendant claimed 
the peerage, and his descent was admitted; but two 
objections were made — ^that the patent was invalid, and that 
the peerage had been forfeited by an attainder. Lord 
Coke expressly laid it down that such a patent was 
perfectly valid, and there has never been a vestige of 
authority to the contrary. There never was anything like 
an attainder, and Lord Hale describes the execution of 
Scrope as a mere slaughter by an usurper. Finally, even 
if there had been any legal attainder, it was annulled by 
an Act of Edward IV., which attainted Henry IV., and 
repealed all Acts or ordinances of his prejudicial to the royal 
right and title of Richard II. Nevertheless the Lords 
rejected the claim. Such is the substance of the case. It 
may appear incredible, but it will be seen that it is strictly 
and literally true. 

It is impossible to understand this story without some 
reference to the character of the age, and the nature of the 
events common in the history of that time. It was an age 
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ol constant stm^le between the sovereign and the barons for 
the possession of supreme power ; a struggle carried on by 
both sides with barbarous and ruthless bloodshed. The king 
had to find men to do the business of the State, men whom 
we should call ministers, but whom the barons, envious of 
their influence called minions. Constantly near the king, 
they naturally attracted his favour, and dispensed his 
patronage. This excited the jealousy of the barons, who 
detested them as *' favourites,'' and sought to destroy them. 
In the reign of Edward II., which bears a remarkable 
resemblance to that of Richard II., it was settled, after a 
long contest, that the chief officers of State should be 
appointed with the advice and assent of the barons in 
Parliament. This was the first rise of what we call 
responsible government, but it took ages to establish it on 
a regular foundation. And in the meantime, as Sir J. 
Mackintosh says : — ** No expedient had yet been suggested 
for reconciling an inviolable king with an accountable 
government," except indeed, as Guizot says, " civil war. 
And then unhappily, as Mackintosh again observes, '^the 
victors in civil wars took a terrible revenge.'' (Hist. Eng. v. 1.) 
When the king would not dismiss a minister, the opposition 
barons were in the habit of hanging him or beheading him ; 
and if the king was obstinate they murdered him too. 
Thus it was with De Spenser and Edward II., and thus it 
was with Eichard 11. and the first Earl of Wiltshire; 
the parallel between the two reigns is most remarkable, 
and the fate of the two ministers was the same, and under 
circumstances exceedingly similar. 

In both reigns the usual mode of ousting a minister from 
power was to get hold of his person and hang him or behead 
him, with or without trial, as might happen to be convenient. 
Of course it would matter very little whether there was a 
trial or not, unless, if there was a trial, it was before a tribunal 
in some degree fair and impartial. In order to secure this, 
the great charter had provided that no one should lose his 
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life except by tbe judgment of his peers, nUi per judicium 
parium suorumy or the law of the land, the lex terrm^ which 
included any lawful mode of procedure, and left some latitude 
for doubt. Judicial interpretation had, however, restricted 
it to such modes of proceeding as were established hj the 
custom of the realm, and, speaking generally, in time of peace 
DO one could be lawfully put to death except on a judgment 
•by his peers or equals. 

But although there was no doubt as to the law, it was 
constantly set at nought, and it was centuries before it was 
really carried out. The difficulty was in enforcing its 
observance. The great charter had been solemnly con- 
firmed in the reign of Edward I., and as he was a powerful 
monarch, and knew how to uphold his authority, there were 
none of those horrible murders which in other and weaker 
reigns marked the fierce strife for power. In the reign of 
Edward II., however, the struggle for power between his 
ministers and the barons was terribly ruthless. When the 
barons caught the king's minister they hanged him ; thus 
it was with the De Spensers, and when the king's party took 
the Earl of Lancaster he was at once beheaded. 

Of this case Lord Coke wrote,* and laid it down that it 
was an illegal execution for two reasons — first, that the earl 
had no trial ; next, that as he was a peer he could not be 
legally tried for his life except before his fellow peers, 
according to the great charter. 

* Thomas, Eaxl of Lancaster, was destroyed, tliat is, adjudged to die 
as a traitor, and put to death in 14 Edw. II., and a record thereof made. 
And his brother then was restored ; for two principal errors in the 
proceedings — 1. Quod non fuit araniatus et ad responsionem positus 
tempore pacis. 2. Quod contra cartam de libertatibus, cum dictus 
Thomas fuit unus parium et magnatum Begni — he was put to death 
without the legale judicium per parium suorum." (2 Inst. 48.) This 
case was like that of the Earl of Wiltes, especially as it will be 
observed, Lord Coke says, that after the illegal execution a record was 
made of it, and it was probably entered on the Rolls of Parliament. 
The case was clear. So, in Stafford's case (15 Edw. II.), it was decided 
that peers ought in capital cases to be tried by theirpeers in Parlia- 
ment (Hakewell cited in Dwarris on Statutes). The law was so 
laid down also in the reign of Edward IT. by Littleton. 
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This case deserves notice, for it will be seen it was in 
substance the case of the Earl of Wiltes. It was simply a 
murder. 

The case of the De Spensers, which occurred in the 
15 Edw. II., shortly after that of the Earl of Lancaster, as 
were other instances of the same kind. It was indeed 
attempted to give the proceedings against them a colour of 
legality, by a pretended impeachment in Parliament, but 
that was a wholly irregular and illegal proceeding, as it 
was by way of what was called an appeal to Parliament, 
in which the accusers were Lords of Parliament, and them- 
selves the judges,* a proceeding adopted again and again 
in the reign of Richard II., and which, it will be observed, 
was merely a mode of murder. The proceeding was wholly 
unknown to the law; it was not an impeachment, it was 
Fubstantially unfair and illegal, and was afterwards abolished 
by Parliament as being so. Moreover, it will be observed, 
that it was on the other hand very different from a Bill of 
Attainder,! which was a Bill of the entire legislature, and 
does not appear to have been a proceeding adopted until 
after the abolition of appeals. 

In the reign of Richard II. the same fierce struggle 

* So a learned writer observes that that trial was wholly irregular 
because the Lords joined in the complaint, and were thus both accusers 
and JTidges (2 Woodeson, 596, Dwams on Statutes, 298). There was no 
trial. The judgment of Parliament was the exile of the De Spensers. 

t It does not appear that the De Spensers were attainted, unless it 
was in the Act mentioned in 15 Edwai-d II. "Exilium Hugonis le 
De Spenser patris et filii." The younger Spenser was hanged at 
Bristol, OS Soropo was at the same place sixty or seventy years after- 
wtu'da, without any trial, and the elder De Spenser was executed after- 
wards also without legal trial. Indeed as a peer he could only have been 
tried in Parliament. There is an Act of 15 Edw. II. — " Ne quis occa- 
sionetur pro feloniis sen transgressionibus factis prosecutione Hugonia 
le De Spenser patris et filii," which evidently was a mere Act of In- 
demnity. This was repealed by a subsequent statute of the said 
yeai% also mentioned in the printed statute book. This was repealed 
by a statute of 1 Edw. III., which again was repealed, as Lord Coke 
says, by 21 Rich. II., and that again was repealed in 1 Hen. IV., 
BO Lord Coke says very truly that ** this shows the mutability of Par- 
liament at that time. In such cases it is obvious that there was no 
i»gard for Law or justice. 
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for power was carried on by the barons, and they resorted 
to the same irregular and violent measures. As Hume 

says : — 

"Five great peers, whose combined power was able to shake 
the throne, — the Duke of Gloucester (the king's uncle), the Earl 
of Derby (son of the Duke of Lancaster), the Earls of Arundel, 
of Cornwall, and of Nottingham — scorned to submit to the king's 
minister, and the means thoy took were suited to the violence 
of the age, and the desperate extremities to which an opposi- 
tion was sure to be certainly carried." (Hist. Eng. vol. i.) 

They had deprived the king of his minister, De la Pole, 
Earl of Suffolk, a man of great ability, and likewise 
brother-in-law of Lord Scrope, of Bolton, a gallant soldier 
and veteran statesman of the age of Edward III., father 
of the future and unfortunate Earl of Wiltshire. The 
friendship and esteem of Lord Scrope — who defended De 
la Pole nobly, is sufficient proof that he was not really 
culpable, and indeed all historians describe the charges 
against him as frivolous. The real motive of the barons 
m their hostility to him was their jealousy of his influence, 
and a desire to deprive the king of his services. In this 
they succeeded, by means which had a colour of legality, 
that is, by an impeachment. **The Duke of Gloucester," 
says the historian, « excited the Commons to impeach him," 
that is, he excited an assembly, entirely under his own in- 
fluence, to accuse the earl before the peers, who were nearly 
all closely connected with him, and most of whom were 
acting with him. Of course such a proceeding could have 
only one result. Still it was legal, or, rather, lawful and 
constitutional, and it requires to be observed that it was in 
the reign of Richard II. the mode of procedure by im- 
peachment had been already settled as the proper course 
of proceeding in the case of a peer. Articles of impeachment 
were presented by the Commons to the Lords. The accused 
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earl made his answers seriatim. The Commons replied, and 
then the Lords gave judgment.* 

Not satisfied with this, the barons, headed by Gloucester, 
extorted from the king, by actual threats and terror for his life, 
to grant a commission which, as Hume says, virtually dethroned 
him, and transferred the supreme power to them. And when 
the king tried to get out of it, by the aid of De la Pole and others, 
the barons assembled an army of great force, under the 
command of Henry the future usurper, actually seized his 
person, and entered an appeal against De la Pole and the other 
ministers of the king on a pretended charge of treason. Of 
course the accused were convicted, as the accusers were 
their judges. The proceeding was clearly irregular and 
illegal, as already has been shown in the case of the De- 
spensers. It was afterwards with more justice used against 
the lords appellants by the Earl of Wiltes, and he in his turn 
fell a victim to the revenge of the usurper. It would be idle 
to attach any legal force or effect to proceedings so utterly 
irregular, and illegal that in the next reign they were abolished; 
and indeed it will be found that the perpetrators of these 
proceedings themselves were fully aware of their illegality, and 
always attempted to confirm them by an Act of Parliament, 
that is, by an act of attainder afiirming that the parties con- 
nected had been guilty of treason. Thus the proceedings of 
Gloucester and his party against De la Pole and De Vera were 
pressed by way of appeal in Parliament, and of course theSfe noble- 
men were convicted. But these proceedings against De Vere 

* The Commons came before the King, prelates, and peers in Parliament 
complaining of Michael de la Pole, Earl of Suffolk, and accused him by word 
of mouth (Jtui accuserent par demonstrance de houche) in the manner follow- 
ing : — Then the Articles are set out, and though they were read, they must 
have been written, and delivered in ; the answers of the Earl are set out, and 
then the replies of the Commons to the answer to each Article, and, lastly, 
the judgment of the Lordj. (Rot. Pari., v. iii., f. 216.) This was the only 
course against peers. And as it was regular, however unjust, it required a 
regular reversal, which afterwards took place. (Rot. Pari. iii. 869.) That 
id to say, the Lords in Parliament reversed the judgment as erroneous. At 
the same time there was a Parliamentary reversal of the judgment against 
the De Spensers (361). 
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and De la Pole being utterlj illegal^ their eneniiea obtained an 
Act of Parliament affirming tliem^ and which ia entered upon the 
statute roll, and deserves attention because it shows what was 
known to be necessary, and what was not obtained in the case 
of the Earl of Wiltes. First it was petitioned " that the king 
do approve and affirm in parliament all that was done in the 
matter, and that the Duke of Gloucester, Earl of Derby, &c., 
be not molested or impeached on account of anything done, and 
against the said persons who he attainted in the parliament 
of treason," and thus it was so enacted : — 

^'And we^ at the request of the Commons and with the 
assent of the Lords, do grant the request of the Commons in all 
points." This it will be observed was not only an act of 
indemnity^ it was considered necessary to have an act of at-- 
tainder against the unfortunate noblemen in order to forfeit 
their dignities. 

And so it was also enacted ; — 

"That the appeals, acc?/sa^2V?n*, judgments, and executions 
made in this parliament be approved, affirmed, and estab- 
lished." 

But as this was attainting even after their absence and in 
some instances after their deaths— it was expressly guarded 
that this should not be drawn into a precedent. 

That is to say, there was an Act of Parliament which 
affirmed, declared, and enacted that the noblemen impeached 
had been guilty of treason. And this was what is called an act 
of attainder, which was a forfeiture of their dignities ; so that 
when the king afterwards regained his royal power, and desired 
to restore to the uncle of De Vere, (then dead) the peerage so 
forfeited, he had to remove the attainder by another Act of 
Parliament (Statute Roll, 21, Rich. 2, p. 104). 

So in the retaliatory proceedings taken by the king's party, 
headed by Sir W. Scrope, afterwards Earl of Wiltshire, 
against Gloucester and his party, the proceedings were first 
by way of appeal, and as regards those peers who were living, 
that course of proceeding was carried out, but in the case of 
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the Duke of Gloucester who died after the appeal was begun, 
as there could be no judicial proceeding against a man after his 
death, the proceedings were turned into an act of attainder,* 
and Parliament proceeded to enact that he should be deemed 
to have been guilty of treason, and to have incurred the 
penalty of forfeiture. 

But in these instanceSj and many others, of acts of 
attainder, it will be found that Parliament has always 
declared and enacted that the parties were guilty of treason 
and should incur forfeiture, and it has always been clear 
law, that a peer could not incur a forfeiture, except either 
by legal conviction or by Act of Parliament. 

It was upon the occasion of the prosecution by Sir W. 
Le Scrope of the Duke of Gloucester and his party that 
the Earldom of Wiltes was conferred upon him by lettera 
patent, granting the dignity and to him, his heirs male.f 

That such a grant was valid, there could not at that age 
have been any doubt. The whole tendency of the age 
was to limitation of the descent of dignities to heir^ male. 

♦ When it was announced that the duke was dead, the Commons prayed 
the king that he might be attainted (les communes prieront au roy et les 
ieigneurs du ParUment) — that, as the treason was notorious, he might be 
adjudged a traitor, and that he should incur forfeiture (^que le due soil ajuge 
traison^ et que ses terres et tenements soient forfeits au rot.) And so it was 
enacted. (Rot. Pari., iii. 378.) In the same Parliament one Sir B,. 
Plesington also, who was dead, was attainted by way of Bill, for it was 
stated that the King, by the assent of the Lords and Commons in Parh'a- 
ment, awarded that ne was guilty of treason, and that his lands should be 
forfeited. (Ibid.) Citing these cases. Lord Coke says that Parliament— 
t\ e., by Act of Parliament — may attaint a man after his death. (6 Jas. I.) 
But that was always by declaring him guilty of treason. And in Neville's 
ensQ (2 Coke) he lays down that a peer can only be attainted, either by legal 
conviction or by Act of Parliament. (12 Rep.) 

t There were reasons for this : he had long been married but had no 
!j3£ue; his father was rather an adherent of the duke's party, but his 
brothers were friends and counsellors of Richard, and to them the earldom, 
thus limited, would descend. It is to be observed also that there was a 
similar limitation in a grant of the earldom of Oxford to De Vere, uncle of 
Richard's minister of that name. The patent was attested by the Duke 
of Lancaster and Duke of York, princes of the blood, and by the Earl of 
Nonhumberland, one of the most potent peers of the realm. It was t^r* 
wards recognised by the Earl Marshal (Rot. Pari. iii. p.) and ag»i" 
iind again was recognised on the Rolls of Parliament (Ibid,) and in the 
■tatute book (21 R. 2). 
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In the time of Edward I.,* although the statute de donis 
conditionaiibus was passed to convert conditional estates of 
fee simple into estates tail, that Act only applied to lands and 
tenements, and that king introduced the practice of conferring 
peerages, as much as possible, to heirs male ; and though the 
usual mode of doing that was by limiting the dignity to the 
heirs male of the body, there was no objection to a limitation 
to the heirs male, t^., the heirs male general. 

It was a well settled law in that age f that a grant of an 
estate to a man and his heirs male — ^not saying the heirs of his 
body — was an estate in fee simple ; so that the estate would 
go to the heirs general. 

It was laid down by Littleton4 in the reign of Edward IV., 

* Edward I. thoaght it good to decree that the peers (ue, the baronies, 
or other dignities) should belong to men onl^; and after that time, in 
creating any new earls or barons by charter it is provided that the dignity 
shall descend unto the heirs male (HakewelFs ^ Ancient Customs of England/* 
p. 99). It will be obseryed that the author evidently had no idea of any 
desti notion between heirs male and other males of the body in respect of 
the legality or validity of the limitation. He would have no objection to 
the more general form of limitation, nor anj sensible man untrammelled 
by mere technicality. On the contrary, there are many substantial 
reasons in favour of the more general mode of limitation. An office or 
dignity is more fitly descendable to heira male. As in the case of 
Scrope there were special reasons for such a limitation, so in the case of the 
Earldom of Oxford, granted to De Vere at the same time. 

t Thus, in the reign of Edward III., it was said more than once by the 
Court that it had been held in Parliament that where there was a gift to a 
man and his heirs male, so that the heirs collateral as well as lineal would be 
inheritable, that would be considered to be a fee simple, and the estate be 
descendible to the heirs general. (18 Ass., pi. xi., 5, Y. B., 18 Edw. III., 
f. 45.) This, it was said, was because the statute de donis only applied to 
estates tail, and this was not an estate tail, and so must be an estate in fee 
simple. But as an entailed estate before the statute was a conditional fee 
simple, so there might be a qualified fee simple, and there could be no 
reason why the estate should not go, according to the terms of the grant, to 
the heirs male. However, at all events, the grant was held valid, and efifect 
was given to it, though not precisely according to its terms. In' the time of 
Henry VI. it was clear law that, on a grant of land to a man, it was pre- 
sumable he had a fee simple. (9 Hen. VI., f. 25.) 

J " If a man give lands or tenements to another to have and to hold to 
him, and to his heirs male, he to whom the gift is made hath a fee simple.*' 
(Lett. s. 31). The efi'ect of this, of course, would be that the estate 
would go to the heirs general. But Lord Coke says in his commentaries : — 
" This rule extendeth but to lands or tenements, and not to the inheritance 
that noblemen and gentlemen have in their arms, for where the nobleman 
or gentleman hath a fee simple in his arms, yet is this one descendible to 
the heirs male, lineal or collateral. And if the king grant arms to a 
man and to his heirs male, this is good, and they shall descend 
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that a grant of landd or tenements to a man and his heirs male 
was to be deemed a grant in fee simple^ so that this would go 
to the heirs general, upon which Lord Coke observed in his 
comments that this rule extended only to lands and tenements 
and not dignities, for that on such a grant of a dignity, it 
would go to the heirs male : Le. heirs male general. 

There could, therefore, in that age, have been no doubt or 
question as to the validity of the grant ; and, indeed, there is 
a curious piece of evidence on the Rolls of Parliament, that 
it was recognised by the Earl Marshal of England, and the 
future usurper, as well as by the Duke of York, the regent 
of the kingdom, and the Duke of Northumberland, the most 
potent peer of the time. The names of the two latter are to 
the patent ; and in the entry on the Rolls of the accusation 
by the Earl of Derby against the Duke of Norfolk, then Earl 
Marshal, the Earl of Wiltshire is mentioned by that title. 
The account given by Henry was this, that the duke said to 
him, " This project belongs to the Earl of Wiltshire and the 
Earl of Salisbury (Rot. Pari. iii. 3G0). 

At the last Parliament held by Richard (1397— 2l8t year) 
the patent granting to the exiled duke the inheritance of 
his lands was revoked, by the advice of the council as in- 
consistent with the judgment against him; and among the 
counsellors named as cancelling this measure was the Earl 
Wiltshire, who, also, by that title is entered. 

Nor is this all. For on the Rolls of Parliament, as 
afterwards appears, that the functions of Parliament, ac- 

accordingly. And King Henry VI. granted Jobanni filio Johanni Talbot 
quod ipse et hoeredes sui Domini manerii de Kingston ex nunc Domini et 
Barones de Lisle nobiles et Proceres Regni habeantur, teneantur, et repu- 
tentur, and by tbis he had a fee simple qualified in the dignity. (1 Inst., 
27*) This makes it plain that Lord Coke meant peerages or other dignities 
granted to a man and his heirs male* 

* Coment, Henry, Due de Hereford, apres le juggement envers luy 
renduz ad pursue par petition que en cas gascun succession, &c. Forceo 
que le dit Due apres le dit juggement ensi renduz, ne feust persone habile 
d'avoir n'accept benefice de les lettres et par fuist adjuggez est par nostre 
Seigneur le Key et par Esmon, Due d'Everwyk, William, Cont de Wiltes- 
Mire, Johan Bussy, Henry Grene, John Russell, &c. And among the names 
m peers and others submitted to the ordinances of this Parliament is the 
name ot Le Cont de Wifteshire, Tresorer. (Rot. Pari., iii. 773.) 
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cording to a practice usual ia those days^ were delegated to 
a mixed commission of Lords and Commons, and among them 
is mentioned the Earl of Wiltshire, then Lord Treasurer. 

When Henry, then Duke of Lancaster, returned from 
exile unarmed, whether in order, as he afterwards said, to 
seize the crown, or as he said at the time, to recover his 
inheritance, his first act was to seize the earl, then the 
king's chief minister, with two other of the ministers, and 
to execute tliem, without any pretence of trial, or, at all 
events, without any legal trial. In the account given by 
the chronicler, it is equally clear that the earl is described 
by his title, and that the duke, at the time of this act 
made no pretence of being king, and had not, at that time, 
even claimed the crown. 

That the execution of the earl was utterly illegal in any 
conceivable sense is too clear to require argument. As 
he was a peer,J he could of course only be tried in 

* The names were the Duke of Lancaster and York, the Dukes of 
Albemarle, Surrey, and Exeter, the Earls of March, Salisbury, and 
Northumberland, Gloucester, Winchester and Wiltshire. Thus he was 
associated with the most powerful peers of the realm. The Commoners 
were Bossy, the late speaker, John RusseH, Bagot, and Greene. 

t The account given by Walsingham is:— Audie.is Domimis Dux 
Eboraci (Regis patrum) cui custodia regni coinmlsaa fuit in Regis absentia, 
quod Dux Lancastrian jam mare teneret, esset que paratus ad ingrediendiim 
re^num, Yocatis regni Cancellario, domini Edinundi Staff »rd, Ef)iscc»pi 
Cicestrensi: et Ihesaurario, Wilhelmo Scrope, Comte de Wilteshire, et 
militibus de Regis consilio: Johanne Bushy, Wilhelmo Bagor, Henrici 
Greene, et Johanne Russell: quaj:*ens, super isto negotio, quid esset 
agendum. Dicto vero regnum consiliarii, Bushy, Bagot, et Greene, cum 
Thesaurarius, Wilhelmo Scrope, cognoscentis jam communitatem adhoerere 
velle Dux Lancastrise, fugerent ad Castrum Bnstollice Cestinanter. Et Dux 
Lancastriss applicuit prope locum : nemine resistente. ^ Factus que^ est in 
brevi exercitus; qui oranes uno voto statuerunt in priino persetiui Regis 
malos consiliarios antedictos, Venerunt Bristolliam celeriter, et obsiderunt 
castrum quia paraverunt restitisse, ubi tandem capti sunt Thesaurarius 
Wilhelminus de Scrope, Johannes Bushy, Henricus Greene : quae statim 
incrastino ad ciamorem communium sunt decapitati. 

X In the reign of Edward IV. it was laid down by Littleton that on 
an indictment for treason or felony, a lord of the realm should be tried 
by his peers, according to Magna Ohai'ta, per pares suos (Year Book 10, 
Edw. 6, p. 7). The law was afterwards stated by Lord Coke as quite 
clear in the case of Lord Vaux (12 Coke). If the Earl had been a 
commoner, his trial would have been equally illegal, supposing there 
was any trial at all, which, it is manifest, there was not. A rebel in 
arms could hardly have any legal authority to put the king's minister 
to death by court-martial. 
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Parliament; and even if he was a commoner he was 
entitled to trial by his peers. Those who executed him, 
however, had no legal authority to try him, and we fear 
he was not tried at all, but was savagely murdered by a 
rebel in arms. 

It was well settled law at that time* that a peer could only 
be tried by his peers in Parliament, and it is quite clear that 
even if the Earl of Wiltes had any trial, it was entirely 
illegal. 

But in truth there was no trial at all, and the execution of 
the earl was simply an illegal execution by a rebel in arms in 
the execution of his treasonable desire to seize the crown, as 
he soon afterwards did. This is manifest from the fact that 
he deemed it necessary to obtain an act of indemnity. 

An act of indemnity is the very contrary of an act of at- 
tainder, and in this instance it obviously implied a case of 
utter illegality, and it had no operation beyond protecting the 
perpetrators of the act of execution. It could not be material 
to destroy its validity as an act of indemnity. If there had 
been any act of attainder it would have been material to con- 
sider whether it could be regarded as valid; as to which 
many questions, would arise. It would be necessary to have a 
lawful parliament. Nothing could be more clear than that 
Parliament could not be lawfully summoned, except by the 
lawful reigning king, that is by Richard, and Henry being 
perfectly aware of this, and that when in confinement no act 
of Richard's was valid, not only had he issued the acts falsely 
in the name of Richard but fraudulently antedated them, in 

* A peer of the realm, being indicted of treason or felony, may be 
arraigned thereof in Parliament, and the Lords — as peers of the realm— 
during the Parliament — are the judges. Whether the offence be treason, 
&c., that is supposed to be committed by any peer of the realm, and not the 
judges, as appears in the Earl of Northumberland's case (Rot. Pari., 5 Hen. 
IV., ss. 11, 12. See in the Parliament holden 21 Rich. II., s., titule 
pi. cor. in a roll annexed before the Steward of England and other peers. 
Richard, Earl of Arundel's case. Rot. Pari., 31 Hen. VI., x., s. 49.) 
James, Earl of Devon, was arraigned of high treason before the Duke of 
Buckingham. Steward of England, and was acquitted by his peers. (Year 
Book 11 Edw. IV., f. 6. 4 Inst., 23.) The case is too clear to require 
argument. 
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order to make it appear that they were really issued by Richard 
before his arrest and imprisonment.* 

From the manner in which the chronicles describe the sum- 
moning of the Parliament then convened, it is manifest 
that it was summoned merely in Richard's name, but really by 
the usurper. All this, however, is not material. For it is 
to be observed that no Act at all was passed, and no pro- 
ceeding in the case took place in the Parliament called in the 
name of Richard, in which he was deposed : but in a Par- 
liament afterwards summoned by Henry, the usurper. And 
the usurper, by his own proceeding, was involved in hopeless 
confusion and difficulty. He had first extorted a resigna- 
tion — which, indeed, as having been extorted, was not legal, 
real, and good ; but the result of which was, that there could 
be no Parliament because no king defaeto. For, as Lord Coke 
says, there cannot be a king without a Parliament; thence, 
as Hallam says : — 

*' The Parliament was not opened by commission ; no one took 
the office of president ; the Commons chose no speaker ; the name 
of Parliament was not taken but only that of estates of the realm. 
It would have been a violation of constitutional principle to as- 
sume a parliamentary character without the king's commission. 
Upon the cession of the king — as after his death — the Parliament 
was deprived of its existence, as the council of the sovereign, being 
dependent upon his will. The actual convention summoned by the 
writs of Richard could not, legally, become the Parliament of Henry." 
(Hist. "Middle Ages.'') 

And even if he had been a lawful king this was no lawful 
Parliament. No convention had been summoned by the writs 

♦ " Surely none but the King can summon a Parliament, and this was the 
reason that Henry IV., having taken his liege lord, King Richard II., 
prisoner, on the 20th August, he did cause writs of summons for the Parlia- 
ment whenever he obtained the Crown to be dated on the 19th of that 
month, and the warrant to be per ipsum regem et concilium, and caused 
himself to be summoned by the name of Henry, Duke of Lancaster.** 
(Elsynge, " Manner of holding Parliaments in England," p. 28.) Prom this it 
is clear that at that time, and at the time he executed Scrope, he only pro- 
fessed to be Duke of Lancaster, 
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of Richard. He had not Bummoned any assembly at all. The 
writs issued in his name were issued before his resigna- 
tion, and were indeed dated — fraudulently — the day before his 
arrest, by the usurper. And they were not writs in the usual 
form to summon a Parliament ; they were mere idle forms. 
The greater part of the peers were driven away ; the few who 
were present were the adherents of the usurper ; the Commons 
got together were his creatures : when they assembled the 
king was a captive, and a resignation had been extorted from 
him, so that there was no actual king ; for though Richard 
had not ceased to be king he had ceased to have any power of 
acting as king, and Henry had not as yet pretended to be king. 
There was, therefore, no king to open a Parliament, and so if, 
as Mr. Hallam says, truly enough, there could be no Parlia- 
ment, there could be no deposition. 

He says there was a " convention ; " but it is evident that 
Mr. Hallam had not made himself aware of the real compo- 
sition of the asssrably, and the real position of affairs. It was 
a mere assembly of the usurper's creatures; scarcely half-a- 
dozen peers were present, those who were so were deceived 
and coerced by the usurper, who had not, until he had got an 
army at his command pretended to the throne. They never 
intended to assist him to the Crown. He had solemnly sworn 
that he would not claim it, nor intended to do so, but only to 
regain his dukedom. He had gained their assent and assistance 
on that pretence ; they were coerced by his armed force to a 
tacit assent. It was not a real assent ; this was shown by the 
result; for, as soon as they could escape from his coercion, 
they rose against him, and resisted his claim to the Crown, 
which they never had really meant to confer upon him. And 
nothing can be more clear than that at that time he was not 
king de facto. 

The usurper, quite conscious of this, as his conduct showed, 
was in a still greater difficulty in getting a Parliament of his 
own. He did not venture to assemble another. He had 
summoned one in the name of the king under false pretences. 
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and be woald not diBBolve it and assemble anotber. Sd, by a 
mere trick or artifice, be issued new writs, but retained the 
same assembly. Mr. Hallam says, traly enough: — 

'^ The actual convention summoned by the writ of Richard could 
not legally become the Parliament of Henry. Tei he was too welt 
pleased with his friends to pari with them so readily^ and he had 
much to effect before the fervour of their spirits should abate 
Hence an expedient was devised of isauing writs for a new Parlia- 
ment, returnable in six days. These neither could nor would be 
complied witb ; but the same members as had deposed Richard sat 
in the new Parliament, which was regularly opened by Henry's 
commissioners as if they had been duly elected. In this contrivance, 
more than in all the rest, we may trace the hand of lawyers." 

It surely could scarcely be called a contrivance. It was the 
audacious pretence of a usurper who knew his only support 
was the sword, who durst not appeal to the nation, nor sum- 
mon a real Parliament, and so imposed upon the people an 
assembly he had got together under false pretences. 

Even, therefore, had Henry been a lawful king, instead of 
being a mere usurper, and even had he been a king de facto — 
instead of which we find that he had not then really acquired 
possession of the kingdom — there was no lawful Parliament, 
and therefore any acts of this pretended Parliament would 
have been void, and, consequently, had there been any act of 
attainder, it would not have been valid. But there was no act 
of attainder. There was only an Act of Indemnity^ preceded 
by a discussion which is thus entered upon the Rolls, the Act 
of Indemnity being afterwards entered on the Statute Roll. 

What follows, be it observed, is not entered on the Statute 
Roll, but on the Roll of Parliament, under the head of Pleas 
of the Crown in Parliament. What took place is entered 
thus : — 

** In the said Parliament the Commons prayed to the King that 
the present judgments, and whatever have been and are {quant que 
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fuit fait)y against William Le Scrope, Chevalier, Henry Green, and 
John Bressj, Ch., might be affirmed in this Parliament, and held for 
good {et tenus per bones). Monsieur Richard Le Scrope prayed that 
nothing done in this Parliament might turn to the dispersion of 
himself or his children. And upon that the King declared how — 
at the time he claimed the realm and Crown — it was not his will 
that any should think that, by way of conquest, he would disinherit 
any one of his heritage, or other right that he had, by the good laws 
and customs of the realm, except those who had been against the 
good purpose and common profit of the realm, which he held the said 
William, &c., to have been, and guilty of all the evil which had come 
upon the realm. And for that he could hold and have all the lands 
and tenements which had belonged to the said persons, as by con- 
quest. And upon that it was demanded of the Lords whether the 
present and what had been done was good, and the Lords, all with 
one accord, said that the proceedings were good, and affirmed them 
for good and profitable. And then the King declared that it was not 
his intent to have any lands or tenements which the said persons 
held to the use of others, and he said to the said Richard that he 
would not have any land which belonged to him or his children, for 
he always had held him for a loyal knight. And the King said that 
the statute that no one should forfeit after his death stood in force, 
and this advance in Parliament was not prejudicial to it, for that 
these persons were judged and conquered in their lives (juggez et 
conquis en lour vies). And on that the Commons thanked him for his 
righteous judgment." (^Rot. Pari, iil, 453,) 

Here it will be at once observed that there was no Act of 
Parliament; for (I) it is not entered on the statute roll, and 
the Commons call it a judgment of the king ; (2) there are 
no words of enactment or joint declaration or affirmation of 
the king, with the assent of the Lords and Commons. And 
even if it were an Act of Parliament, it is not an act of 
attainder, for (1) there is no declaration by any one that the 
Earl had been guilty of trea^son ; or, (2) that he should incut 
the penalty of forfeiture; (3) nothing is said of a forfeiture, 
but only of a seizure of his lands by the king by right of 
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conquest. Finally, it is only a record of an oral discussion, in 
which the king and the Lords take part. 

The whole proceeding, in every point of view, was wholly 
irregular. The king took a personal part in it — which he 
could not legally do — ^unless on a proceeding by bill, which it 
was not ; it was ostensibly a judicial proceeding, and as 
such it was clearly null and void. The king at the same time 
avowed that the execution had been in the exercise of a right 
of conquest, which of course was wholly illegal ; and the result 
was that a bill of indemnity was thought necessary.* 

The only proceeding, therefore, which appears to have taken 
place in Parliament in the case of the Earl of Wiltshire, seems 
not to have been by way of bill of attainder,! and could not 
possibly have been any judicial procedure, as the Earl was 
dead ; and it appears only to have been intended as a judicial 
affirmation of the legality of the execution, and afterwards, on 
account of its manifest illegality, there was a bill of indem- 
nity. 

All that was really intended to be done by the pretended 
Parliament of Hen. lY., as Parliament, was to pass an act of 
indemnity to those who were concerned in the execution of 
the Earl of Wiltshire. For that was all that was actually 



* The king declared how, when he claimed the crown, and with the aid 
of his friends came to recover the realm, that it was not his will that any 
one should be disinherited by way of conquest except those who were 
against the good purpose and common profit of the realm, as he held 
these persons to be, and for that he held, and would hold their lands 
and tenements as by conquest. And upon that, it was demanded of the 
Lords their advice as to the pursuit, &c. And they held it to be good and 
profitable. And the King declared that these men were judged and con- 
quered in their lives (ju^gez et conquis en lour vies). And upon that the 
Commons thanked the King for his righteous judgment. (Rot. Pari. iii. 457.) 
It is idle to call this an attainder. 

t The proceeding is not, it is to be observed, entered in the roll as part 
of the legislative proceedings of Parliament, but under the subsequent title : 
'^Placita coronse coram domino rege in Parliamento :" and it follows the 
proceedings in the cases of the Lords who had joined in the appeals of the 
Uuke of Gloucester and others. Then it is said, that in the new Parlia- 
ment the Commons prayed the King that the present judgments, and whatever 
was done against W. Le Scrope, chevalier, &c., should be affirmed in this 
present Parliament, and held for good and profitable ; i.e., fit for indemnity. 
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enacted by them.* There was a bill of indemnity^ and there 
was no bill of attainder. 

As there was no bill in the Earl of Wiltshire's ease, except 
a bill of indemnity, which of course had in law no effect as 
against him, it is not necessary to enter into the question of 
the validity of the Acts of Parliament under an usurper, apart 
from any recognition or confirmation of them under subsequent 
lawful successors.! 

And as there was no pretence of any judicial proceeding in 
the Lords, it is not necessary to enter into the question of the 
validity of any such proceeding. There could be no judicial 
proceeding after the execution of a person ; except in case of 
a regular execution by judgment in a court of law, or proceed- 
ing by writ of error in favour of his heirs, to reverse the 
judgment. But here there was no judgment, for there was no 
trial and no proceeding before a lawful tribunal; and there never 
was any judicial proceeding against a person after his execu- 
tion. A confirmation, therefore, could only be legislative. 
Whether, however, the pretended confirmation was judicial or 
legislative, it was equally invalid, for it was without lawful 
authority. There was no lawful king, not even a king de facto, 

♦ 1 Henry IV., chap. xi. None shall be impeached that did assist King 
Henry IV., or helped to pursue King Richard II. in his adversity. That no 
person who came with our lord the king, nor any who came to aid him in 
the pursuit of those who were against the good intent (or purpose) of the 
said lord the king — in which pursuit Richard the late king was taken— shall 
be impeached or molested for the pursuit of the king ; nor for the pursuit 
of the others ; nor for taking of persons or doom of death. But it was 
added that no wrong doers who did injuries out of the said pursuit, without 
special authority should have any advantage of this Act. It is evident that 
this was only an indemnity : that it was pointed solely at the pursuit of the 
earl and the other ministers of the king : that the usurper had made it his 
first and great object to sla^ them, with a view to his design upon the 
crown, and that therefore their execution was a step in that design. 

f The only allusion to the statutes under the Henries in the statute book 
of Edward IV. is in the 1st Edward IV., chap. i. reciting, that by a statute 
made by Henry, late king in deed and not in right, &c. But idl the statutes 
of any consequence were recognized in subsequent statutes as without any 
interim. For instance, the 8th Henry VI. by 21st Henry VIII. So the 
1st Henry VI. provided that all the statutes of any importance (specifying 
them) should be put in execution. Again, as Lord Hale points out, many 
ordinances of no original validity have become valid by adoption into the 
common law by usage and consent. (Hist. Com, Law^) 
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for Henry had not gained the kingdom, and had to fight for it 
a few weeks afterwards. And even when he had gained it he 
was a mere usurper^ and he himself sets up against the 
Scropes the right of the sword, conscious that he had no legal 
title. Thus Lord Hale says : — 

'* Although the people unjustly assisted King Henry IV. in his 
usurpation of the Crown ; jet he was not admitted thereto until he 
had declared that he claimed not as conqueror, but as a successor : 
only he reserved to himself the liberty of extending a pretbncs of 
conquest against the Scropes that were slain in battle against him, 
which yet he durst not rest upon without a confirmation in Parlia- 
ment." {Hist Com. Lawy chap, v.) 

Lord Hale was evidently writing from recollection as to the 
facts, and was in error in speaking of the ^^ Scropes" as slain in 
battle : for the earl was slain in cold blood without any battle, 
and Lord Scrope of Bolton was not slain at all. But he was 
quite correct in saying that Henry set up, as against the earl, 
no other right than that of conquest, and that upon this he 
durst not rest, and sought confirmation in Parliament. Fur- 
ther, it is to be observed that Lord Hale does not say to what 
extent Henry got a confirmation; nor that it was anything 
more than the confirmation of the seizure of the lands of the 
earl implied in the Act of Indemnity : and indeed it is to be 
inferred that Lord Hale alluded to the Act of Parliament, as 
he speaks of a confirmation in Parliament ; and the only Act 
of Parliament, it has been seen, was an act of indemnity^ 
which no one can confound with an act of attainder. . And, 
elsewhere. Lord Hale shews that there was no conquest, for after 
having expounded conquest as the result of a solemn war 
between princes, and requiring either absolute subjugation or 
early acquiescence and consent, he says : — 

<^But all this is contended of a lawful conquest by a foreign 
prince or state, and not an usurpation by a subject, either upon his 
prince or fellow subject ; for several ages and descents do not purge 
the unlawfulness of such an usurpation." (Ibid.) 
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And even if there could be a conquest by a subject, Lord 
Hale also shows that if the conqueror set up a real or pre- 
tended claim to the crown, he only took it as successor and not 
as conqueror, and was in the same position as the prince he 
displaced, so as to have no more right to alter the rights of 
persons than his predecessor: whence it follows that, if Richard 
could not have executed the earl without trial, and then 
attainted him after his death, so neither could the usurper. 

It results from Lord Hale's argument that Henry had not 
obtained the position even of a king de facto at the time of the 
earl's execution, and the pretended confirmation of it in Par- 
liament. For although at that time Henry had the king in 
his custody, and had got from a pretended Parliament, unlaw- 
fully assembled, and which was no Parliament at all, a 
pretended deposition, he had not confirmed possession of the 
sovereign power : for within a few weeks the most powerful 
peers were arrayed in arms against him, and he had to fight 
for it. The only importance, however, of the question is this, 
that if he had acquired that position, and if there had been 
an act of attainder, there might have been a necessity for a 
parliamentary reversal of it. And even if it were so, there 
was such a parliamentary reversal of it, in the Act of 
1 Edward IV., reciting — 

" That Henry, late Earl of Derby, son of John of Gaunt, the 
fourth son of Edward III., against righteousness and justice, by force 
and arms, against his faith and legiance, rered were (war) against 
the said Kyng Richard, and hym toke and imprisoned in the Towre 
of London of grete violence ; and the said Kyng Richard so being 
in prison and Ijvyng, usurped and entered upon the royall power 
and estate, takyng upon hym — usurper the crown and name of kyng 
of tho same reame (realm) ; and not therewith satisfied, the same 
kyng, the lord kyng anoynted, crowned and consecrated and his 
liege lord, against God's law and manne's, legiance, murdered and 
destroyed." (Rot. Pari. vol. iii.) 

This is a distinct declaration of Parliament that at the timQ 
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Eichard was murdered he was king: and^ therefore, at the 
time the earl's execution was confirmed^ (as was said,) Richard 
was king; and, therefore, that there was no real or lawful 
Parliament, and even if there had been an act of attainder it 
would have been invalid. But even if valid, it was reversed ; 
for the Act of Edward IV. enacted that all acts of Henry IV., 
pretended kfng, to the prejudice of the rojal right and dignity 
should be annulled : — 

'^ And be it declared and juged, that the said Henry, late Erie of 
Derby, for the said wagyng of warre against his faith and legeance, 
wykedly and unjustly offended the royal majestie of his soverayne 
lord : and against lawe, conscience, and custom of the reame of 
England usurped upon the said corone and lordship, . . . and that all 
statutes, acts, and ordinances heretofore made in and for the hurt, 
destruction, and avoiding of the said right and title of the said 
Kyng, or of his lieges, be void ; and be taken and reputed void, and 
and for nought, annulled, repealed, revoked, and of no force, value, 
or effect ; and that the said Henry, late Erie of Derby and the heirs 
of his body be from henceforth unabled to have any estate or dignity 
within the realm," (Rot. Pari., vol. V., fol. 464, 465.) 

In consequence of this Act it was necessary to except even 
the ordinary judicial acts of the courts of law, and various 
other necessary acts of sovereignty, and accordingly * they 
were expressly excepted in the statute along with all the ordi- 
nary acts of patronage or dispensation, licences, grants, &c. 
But all through the Act the kings of the Lancastrian dynasty 

♦ It enacted that all judicial acts and processes determined in any court 
held in the times of the pretended reigns of the said kings in fact and not 
in right, oiherunse than hy the authority of any Parliament held in any of 
these times, shall be of like force and effect as if determined in the reign of 
any king lawfully reigning in this realm. It was next enacted that all 
letters patent made by any of the pretended kings to any persons for the 
creation of any dignities should be of like force and effect as if made in the 
reign of a king lawfully reignins. So of liberties, licences, observations, &c., 
and a variety of other acts, all, oe it observed, for the benefit of the subjects. 
And, idthoueh a later clause legalised all commissions of oyer and terminer 
issued by either of the said pretended kings, there was nothing in the act 
to give the least vestige of validity to any Parliamentary attainder or 
foT^iture. 

VOL. XXVII. — NO. LIV. S 



250 The Claim to the Earldcm of Wiltes. 

are called pretend^ kings, and though their grants of pcerj^es 
are excepted, there is no exception of any acts of attainder or 
forfeiture by the adherents of the rightful sovereign. 

There can he no doubt that Henry and* his successors 
ultimately were kings de facto but never de jure. The dis- 
tinction was drawn all through the law books. In the reign 
of Edward IV.,* when a question arose {b) as to the validity of 
naturalization granted by Henry VI., third descendant of 
Henry IV., is was only pleaded as the grant of a king de facto 
et non de jure : and it was not disputed that even Henry VI. 
was an usurper and an intruder, and that his acts would be 
void, unless so far as they had been confirmed by the statute. 
And as the grants of these kings were legally invalid, a multo 
fortiori their forfeitures or attainders of the adherents of the 
rightful king. 

It has indeed been erroneously supposed that under Edward 
IV. it was held that treason against Henry VI. t (that is, a king 

* One Baojot brought a writ to recover an office from which be bad been 
expeUed. He set up a grant from Edward lY. The defendant pleaded 
that Ba^rot was an alien born in France. Bagot, in reply, pleaded that 
Henry VI., Rex, de facto et non dejure rex Anglice by letters patent, dated in 
his 26th year, naturalized him. To this the defendant pleaded the Act 1 
Edward IV. (5 Rot. Pari., 463) setting it out in terms ; but it appeared that 
the present king had not come into rightful or actual possession ot the C 'rown 
until afterwards (on the death of his father, March, 1461) ; and, there- 
fore, though it was said that the new kin? was in as lawful heir of the 
king Kichard, and that the patent made by Henry, who was no more than 
an usurper and intruder was void : yet the judges declared it to be other- 
wise. (Year Book of Edward I V., fols. 6 — 11.) The judges gave no reasons, 
but the grant was by Edward IV., and it is manifest that they went upon 
the Act of 1 Edward IV., chap, i., confirming the ordinary acts of sove- 
reignty. For in a later case it was said, that if a man pleaded a grant of 
Henry IV., Henry V., or Henry VI., such grant would be void unless a 
ppecial Act was made, as 1 Edward IV., chap, i., to confirm it. (Year Book, 
2l8t Edward IV., fol. 57.) 

t The case supposed to show this is that of Sir R. Gray, of whom it is 
stated, that in the 4th year of Edward IV., he sent Lords Warwick, Mon- 
tague, and Scrope, to seize the castle of Bamborough in which was Sir R. 
Gray, who had held the castle against the King Edward. And the said 
Gray was carried to Doncaster, and there he was degraded from the order 
of knighthood, and his spurs cut off, and then he was beheaded ; and the 
cause of his treatment in that way was on account of his perjury and 
doubleness to Henry the late king, as well as to the king Edward IV. 
(Year Book, 4 Edward IV., fol. 20.) That is to say, he was executed with 
peculiar circumstances of ignominy on account of his double treachery ; 
but the treason for which he was executed was treason against Edward lY. 
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de facto) was punishable as such; but no such doctrine was 
eyer laid down, and the only treason for which anybody was 
ever executed in that reign was treason to the reigning king. 

Let it be remembered that the Act of Edward IV. has 
never been disturbed, and therefore all the Acts of the 
Henries* remain branded by Parliament as illegal. After the 
reign of Edward IV. there was no question of the validity of 
the title of the line of York as opposed to that of Lancaster. 
The sovereigns of the House of Tudor derived their title from 
that of York, so that there never was any revivor of the 
attainder of the House of Lancaster.* 

Even, therefore, if there had been any act of attainder 
against the Earl of Wiltes, it would have been invalid or 
reversed. But there was no such Act. In the same age 
there were many examples of proceeding by attainder, an 
Act of Parliament attainting parties of treason, and they all 
declare and enact that the parties had been guilty of treason, 
and should incur forfeiture,! 

The very phrase "attaint" means conviction of a crime, 
such as attaints the blood/ and affects its inheritable quality. 
And an act of attainder^ means an Act of Parliament enacting 

* Thus Lord Bacon, in his " Life of Henry VII.," states that people in 
his time were convinced of the title of the House of York, so that Henry 
VII. did not yenture to rest on that of Lancaster, and Lord Coke says that 
the best title of Henry VII. to the Crown was by Elizabeth of York, eldest 
daughter of Edward IV. Yet, before the marriage, the Crown was, by Act 
of Parliament, entailed to Henry VII. and his heirs, the right of the Crown 
then being in the said Elizabeth, daughter of Edward IV. (4 Inst., 37.) 

t It was in the Act attainting Henry IV. himself. Vide eiipra et vide. 
1 Edw. IV., c. i. Rot. Pari., v. There was another precedent in the 1 
Edward IV. "That the said persons stand and be convicted of high 
treason." (Rot. Pari., v., 48.) The first instances of it were in the reign 
of Henry VI. and Edward IV., for it was not until the reign of Henry IV. 
that the procedure by appeal was abolished, which had previously been used 
for the same puiyose, and it was probably that which led to the proceeding 
by bill of attainder. An instance of an act of attainder may be seen in 6 
Henry VII. '* Be it enacted that the said parties stand and be convicted of 
high treason.*' (Rot. Pari., vi., 276.) The very phrase "attainted" means 
convicted of a crime. See the attainder of Henry IV. pleaded. 8 Edward 
IV. 

J The instances are numerous in the books. Take a single illustration 
In the rei^ of Henry VUI. a case occurred which illustrated their way 
of proceeding. It was a writ of monstrance de droit (analogous to a 

S 2 
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of a particular person that he shall be deemed to have been so 
attainted or convicted of such a crime — that is, of high 
treason. And such an Act, if it passed, would involve for- 
feiture of dignities, as well as of estates, and require another 
Act by way of restitution. 

Eegularly the act of attainder ought to be before the execu- 
tion,* and if it was after the execution, so far as the unfortunate 
victim was concerned, it mattered little whether the act 
passed or not. But it mattered greatly to his heirs and 
descendants, for to affect them, in the case of a person 
executed without trial or legal conviction, an Act of Parlia- 
meut was essential. 

But in the case of the Earl of Wiltshire there was no act of 
attainder; there was no Parliamentary declarations that he 
had been guilty of treason; there was merely a murder, a 
seizure of property, and an act of indemnity. There was no 
attainder, and therefore no forfeiture of his dignity ; for it was 



petition of right) presented against an office found for the king in that 
reign. It was stated that it was found before the escheator that one 
Oldale, knight, was attainted of high treason in the 31st of Henrj YL, and 
that at the time of the attainder he was seised of the manor, by virtue of 
which the late king (t.«^ Henry VI.) was seised of the manor, and by his letters 
patent granted it to Jasper, Count of Pembroke, in fee. And that after his 
death the King, Henry VII., had it, and that it descended to Henry VIII., 
as his son, then, and that Sir W. Capel had intruded upon the manor. To 
this Goningsby and Mallow pleaded, by way of monstrance de droit — that 
is, showing their right — and stated that, although it was true that Sir W. 
Oldale had been attainted of treason, he was, by another Act, restored ; and 
it was enacted that he should re-enter into the manor, and that he had done 
so, and died ; and that his cousin and heir entered, and was seised ; upon 
which Jasper, by colour of the king*s grant, entered ; but* that afterwards 
he re-entered, and conveyed to Coningsby and Mdlow. The case was 
argued at great length, and the Chancellor, without the advice of the judges, 
and without aid from the counsel of the king, gave judgment that a writ of 
amoveas manus should issue — that is, that the king should withdraw from 
possession. 

• Thus, in the 1st of Edward IV., a long act of attainder passed attaint- 
ing many of Henry*8 adherents, among others Lord Hungerford, and in the 
4th Edward IV. we find that some of them, among others Lord Hunger- 
ford, were taken and beheaded. (4 Edward IV., 4.) Then afterwards we 
find that, in a proceeding to gain legal title to some of Lord Hungerford's 
lands, the Act was relied on, and it was pleaded that by a statute it was 
declared that he had been guilty of treason, and that his lands should be 
forfeited. (4 Edw. IV., 22.) 
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always clear law that a peer could not incur forfeiture except 
by legal conviction or by Act of Parliament.* 

There is no doubt that Henry ly. regarded the earldom as 
destroyed^ and during the reign of the succeasors of his dynasty 
it practically was so^ — ^the lands were confiscated. The earl 
died without issued and his collateral heirs male — ^the Lords 
Scrope of Bolton — ^were adherents to the House of Lancaster, 
and were already in possession of a peerage^ and so were not 
likely to press their claim ; however^ the earldom was granted 
to another family, and it remained In another family until the 
sixteenth century. 

But that the male heir, therefore, of the Earl of Wiltes 
would be strictly entitled to claim the peerage at any time 
(though not likely to obtain it while it was in possession of 
another family) appears perfectly clear, and was made manifest 
by the remarkable case of the earldom of Oxford, granted by 
Kichard IL,t and in the same way as that of Wiltes, and 

* Lord Coke lays it down as clear law, that when a peer takes arras 
ag^onst the king to destroy him, and thereof be attainted by due course of law 
— by that he hath forfeited his di>;nity. (7th Rep. 35, Nevilles Case.) And, 
elsewhere, he says that in the case of a peer the due course of law is trial 
in Parliament. (^Case of Lord Vaux^ 12th Kep. ; Case of Lord Aberga^ 
venny, ibid.) He mentions no other course of proceeding which would have 
such an efiect but Act of Parliament. 

t This was the reason for the limitation of the peerage to the heirs male 
so as to exclude collateral heirs. As already mentioned, Lord Scrope of 
Bolton — whose heirs were male heirs of the deceased earl — was very much 
alarmed at the idea of losing his own peerage and possessions; and no 
doubt was ready enough to be content with retaining them. The earldom 
would require greater estates, probably, than he possessed to maintain its 
dignity ; and, most likely, his family were not desirous of it. At ail events, 
it was granted to another family. 

X In the case of the claim to the Earldom reported in Jones's Reports., 
pp. 120-130, the limitation in the patent, was to the heirs male, as in 
the case of the £arldom of Wiltes (p.. 126), and the judges found 
no objection to it. There had, however, been an act of attainder 
against the first earl, and, therefore, an act of reversal was required ; 
which passed 16th Kich. II., and ran thus — '^restitue donn^ et grantee 
per assent de Parliamente : " whence the judges gave it as their 
opinion and advice, that the earldom be declared to appertain to the said 
Robert de Vere, and that he be accordingly established in that honour, to 
him and his heirs male, according to the Act of Parliament made in 16th 
Rich. II. (Jones" s^ Report, p. 130.) That is, not that the grant was by Act 
of Parliament, but the reversal of the attainder. In the case of the Earl of 
Wiltes there was no act of attainder, and therefore no act of reversal was 
required. 
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declared legally descendible to the heirs male in the time of 
Charles I. 

At that time^ and mitil. nearly the present century, the 
penal laws against Catholics were in force, and they were 
little likely to claim peerages. Moreover, the heirs, as already 
mentioned, were in the family of the Scropes of Bolton, who 
had an older peerage in their own right ; and the eleventfa. 
and last Lord Scrope of Bolton was created Earl of Sunder- 
land, and died without issue, not long before the Commoa- 
wealth. The Earldom of Wiltes had then descended to rather 
remote heirs, and the penal laws were in force, as last men- 
tioned, down to near the end of the last century. The father 
of the claimant was born in that period, and the results of the 
penal laws — in impoverishing Catholics — would remain long 
after their repeal. Hence, it is obvious, there were ample 
reasons for the non-claim of the earldom — if that was of the 
slightest importance, as, undoubtedly, it is not, although it was 
strongly relied upon, in opposition to the claim when made. 

And the claim was made still clearer by the case of the 
Earldom of Devon (in 1830), in which the limitation was the 
same, and the title considered perfectly legal. In that case 
the Lord Chancellor, in delivering his opinion in favour of 
the claims made, upon grounds completely applicable to the 
Earldom of Wiltes, said : — 

*• The usual mode adopted in patents of nobility (in England), is 
to make the grant to the first grantee and the heirs male of his body.' 
In the 21st year of Rich. II. nine peers were created, to all of whom 
the peerage was granted to the heirs of their bodies, except only 
Earl Scrope, who, being a particular favourite, had the dignity 
granted to him and the heirs male in perpetuum : a circumstance 
which shows that, though such a grant was not at that time general, 
it was not unknown. The grant in the present instance is in similar 
terms. 

" The only question, therefore, is whether by the laws which regu- 
late the descent of honours, the grant carries with it the right of 
succession in favour of collateral heirs. If a grant of lands had 
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been made bj the crown in such terms, the grant would have been 
void : but the rule of construction as to a grant of lands by the 
crown is not to be imported into this case, which is a grant of 
honours. The difference between the two is manifest. The crown 
does not part with the honours it confers as it does with the lands it 
grants : for it is the fountain of honours, and a fountain which is 
inexhaustible. The crown, therefore, is not injured in its interests 
bj such a grant ; for honours are the creation of the crown rather 
than existent things conferred bj it. The rule of construction 
applicable to grants of land has therefore been truly said not to 
extend to grants of honours, or of arms, which are a species of 
honours. The power of the crown to make such a grant as this 
is not denied. That admission rests in the first place on the fact 
that grants of a similar kind have before been made. In the next 
place, on the reason of the thing, such a grant is not objectionable; 
for it is hardly greater than a grant to the heirs general of a man's 
body : under which the dignity may descend to a daughter who may 
marry into a different family ; and the same thing may happen again 
and again until the dignity get to an immeasurable distance from 
the first taker. In the present case, however, the words of the 
patent limit the descent to the heirs male ; so that it can only be 
vested in the male blood of the family, to the exclusion of all stran- 
gers to the grant. The rule that honours may be thus granted has 
been laid down by high authority, and it was so held in the time of 
Charles I. in the case of the Earldom of Oxford. It appears that 
the peerages — the claim to one of which was then made by a colla- 
teral descendant of the grantee — had formerly existed, and had been 
put an end to by attainder most carefully procured : many of the 
members having taken an oath to give verdicts against the accused. 
The attainder occurred in the 16th Rich. II., and the reversal in the 
21st year. The words in the renewal aie ' restitue donne et grantee 
per assent de Parliament.* The words ex assensu Parliamenti do 
not therefore mean that the grant took effect ex assensu Parliamenti, 
but that it was by this assent that the attainder was reversed. In 
that sense they were correct ; for the attainder, having passed, could 
only be reversed by force of an Act of Parliament, and the words 
refer to the attainder, and not to the grant which did not require an 
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Act of Parliament to make it effectual." {Case of the Earldom of 
Devon, 2 Dow ^ Clarkes Eep,, p. 201.) 

It will be observed that this opinion was rested upon legal 
principle and authority, and that, in the first place, it pro- 
nounced the grant of such a peerage perfectly legal; and, in 
the next place, it plainly implied that, in the absence of a 
legal attainder, the male heir could claim the peerage. It is 
expressly said that as an act of attainder had passed it could 
only be reversed by Act of Parliament. Such an Act had 
passed in the case of the Earldom of Oxford. No such Act 
had passed in the case of the Earldom of Wilteshire. In 
neither case had there been any legal trial or conviction. 
And as the act of reversal was only required in the one 
case, on account of the act of attainder, so it was not 
required in the other, because there had been no act of 
attainder. 

It might have been supposed, therefore, that when in the 
last se&sion the claim was made to the Earldom of Wiltes by 
the heir male — the descent not being doubted — the claim 
would be at once admitted. It was, however, disputed upon 
two grounds ; first, that the patent was invalid ; next that 
there had been a forfeiture. It may appear unaccountable 
that in the face of such authorities — so ancient and so recent — 
such objections would have been taken. And it will appear 
still more unaccountable that they were successful, and that 
the claim was rejected. The only reasons by which the result 
can be accounted for are these : first, that some of the facts 
and authorities were not cited, and next, that the Com- 
mittee of Privileges which determined the case was, from 
accidental circumstances, unusually weak. It was, in fact, 
decided by a single law lord. Lord Chelmsford, one of eminent 
ability no doubt, but whose authority, unaided by any argu- 
ment, will hardly outweigh the authority of Lord Coke and 
the reasoning of Lord Brougham. 

It is desired to do every justice to the distinguished peer. 
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and, therefore, we insert his opiaion in exteuso.* He had 
applied himseK to show that the House wias not bound by the 
opinion in the Devon case — as technically, no doubt, they 
were not — although it surely was an authority which it 
required powerful authorities to get rid of. Lord Chelmsford 
said : — 

'' The claimant had proved his descent as heir male general to Sir 
William Scrope, who, by charter, in the 21st year of King Richard 
n., was created Earl of Wiltes, ' to have to him and his heirs male 
for ever.' The questions which arose from this claim were — first, 
whether a patent granting an fioglish peerage to a man and his heirs 
male for ever was a valid patent ; and, secondly, if so, whether the 
earldom granted to Sir William Scrope was not afterwards determined 
by attainder or forfeiture, or in some other manner. The first ques- 
tion was one of great interest and importance. The counsel for the 
claimant, indeed, contended that it was no longer open to dispute, as 
it had been conclusively settled in his favour by the decision of the 
Committee of Privileges upon the claim to the Earldom of Devon, 
which the present Committee were bound implicitly to follow. But 
he could not agree that the determination of one Committee for 
Privileges must be a binding and conclusive authority upon another. 
It might be conceded than an opinion expressed by those who were 
exercising a quasi judicial function would always be entitled to respect 
and consideration, but it could not claim the authority of a final deci- 
sion upon any particular point of law in the same manner as a 
judicial determination of the House sitting as a tribunal of ultimate 
appeal from the judgments and decrees of the courts of law and 
equity. The resolution of a Committee for Privilege in favour of a 
claimant agreed to by the House, and communicated to the Crown, 
and which was followed by a writ of summons to the claimant by the 
title of the dignity claimed, established the right to that dignity, at 
all events from the date of the writ of summons, which could never 
afterwards be called in question ; but the nature of the proceeding 

* Lord Cran worth heard the arguments, but unhappily died before the 
case was determined, owing to a most unfortunate and unaccountable 
delay, the case having been heard in 1859, and not decided till 1869, nearly 
ten years. Lord Westbury heard only a quarter of the case, and. took no 
part in it. Neither did Lord Romilly, nor Lord Wensleydale. 
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upon a claim to a peerage tended strongly to show that a resolution 
of a Committee for Privileges was in no sense a judgment, and 
though admitted to be prima facie valid and conclusive, jet it did 
not establish a precedent which all future committees are bound to 
follow. The proceedings commenced with a petition to the Crown — 
the fountain of honour — praying for a writ of summons by the title 
of the dignity claimed. The petition was referred to the Attorney- 
General, who examined into the claim and reported upon it. 
Although his report might be favourable to the claimant, it was in 
the discretion of the Crown whether or not the cltdm should be 
referred to the House of Lords. It was the modem practice, in all 
cases where the Attorney-General reported in favour of the claimant, 
to refer the matter to the House of Lords, and for that House to 
make an order that the petition be referred to the Committee for 
Priyileges. iUpon the hearing of the case the Committee came to a 
resolution, which was reported to the House, either that the claimant 
had established, or that he had failed to establish, his right to the 
dignity claimed. The resolutions of the Committee were merely for 
the information and the advice of the Crown. The Crown, although 
it generally acted upon, was not bound by them. It might exercise 
its own discretion in giving or refusing its assent to the resolutions. 
That they could not be regarded as final judgments, which, when 
once pronounced, must not be departed from, appeared from the cases 
of the barony of Willoughby de Broke and the Dukedom of Brandon, 
mentioned in Cruise on Dignities (196 and 306)." 

♦ 
There can be no doubt about this, and it is fortunate that it 
is so, as a claim may be brought forward again, an error 
corrected, and an injustice redressed ; Lord Chelmsford cited 
cases upon the point, but they were all cases of obvious error 
and miscarriage. His lordship said : — 

"In the former of these cases Sir Richard Verney claimed the 
barony of Broke as a descendant of the sole survivor of three co- 
heiresses of the first baron. Upon a reference from the Crown the 
House of Lords resolved that the claimant had no right to the dig- 
nity^ on the ground that, where a barony by writ descended to co- 
heirs, it was in the power of the Crown to hold the same in suspense 
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er abejance, or to extiDgUish it. Here waa a solemn resolatton of 
the House upon a most important question of law, which, accordiog 
to the argument of the appellant^ could never be reversed. But some 
of the peers having baronies bj writ in them, and having only female 
issue, moved the House that a day might be appointed to consider 
the subject of the descent of baronies of this description. The ques- 
tion was argued by counsel, and the Lords resolved that if a person 
summoned to Parliament, and sitting, should die, leaving issue two 
or more daughters, who should all die, one of them only leaving 
issue, such issue had a right to demand a summons to Parliament. 
Upon this resolution Sir Richard Yemey again petitioned the King 
for the barony, and his petition being referred to the House of 
Lords, it was resolved that he should be heard upon the ney> matter. 
Against this resolution a protest was entered, and signed by ten 
peers, one of the grounds of dissent being alleged in these terms, — 
* Because we conceive it may tend infinitely to prejudice the judica- 
ture of this House, and to shake the security that all subjects have 
by the judgments of this great Court, if the Lords shall permit judg- 
ments once given in so solemn a manner to be reviewed.' It was 
observed by Mi*. Cruise that this reasoning was fallacious, for in 
cases of this kind the Lords had no judicature, and did not pronounce 
any judgment, but only certified their opinion to the King. The 
claim of Sir R. Yerney having been argued, it was resolved that he 
had a right to the writ of summons, and thus the resolution of the 
Lords upon the second reference was directly contrary to their 
former one. The Brandon case was, perhaps, a more striking 
instance than the former of the disregard of a resolution of the 
House of Lords upon a question of law. In 1711 the House of 
Lords, without any reference from the King, resolved that the 
Crown could not, after the union with Scotland, confer an English 
dignity on a peer of Scotland, and upon that ground refused to admit 
the Duke of Hamilton, who had been created Duke of Brandon in 
England; to take his seat in the House by the latter title. In 1719 
the House, upon a reference from the Crown, resolved that the Earl 
of SoUoway, on whose father the English dukedom of Dover had 
been conferred, had no right to a writ of summons as Duke of Dover 
upon the same ground. But after these two resolutions, in 1782 — 
the claim of the great grandson of the Duke of Hamilton, whose 
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claim was rejected in 1711, having been referred to the Lords — the 
House resolved that the claimant was entitled to the dukedom, in 
direct contradiction to their former opinions. Therefore it must be 
taken that if the House of Lords, as a court of final appeal, should 
decide erroneously upon a question of law, their error must be cor- 
rected by the interference of the Legislature. But if the opinions 
expressed by one Committee for Privileges were to be binding upon 
all that followed, and, to use the words of Lord Eldon, a peer should 
be created by mistake, it was not easy to see the way to the sort of 
corrective legislation which could be applied, and an error once com- 
mitted must be perpetuated to all future time in the advice given by 
the House to the Crown upon the claim of dignities to a similar 
description. Upon these grounds, it appeared to him that the advice 
given to the Crown with reference to the claim to the Earldom of 
Devon could not have the effect of preventing the inquiry by this 
Committee into the validity of the limitation of the dignity now 
under consideration.** 

Having, however, thus established that the decision in the 
Devon case was not necessarily conclusive. Lord Chelmsford 
seems to have thought himself dispensed from the necessity for 
any argument or authority against it, and to have set it at 
nought. For thus he conveyed his opinion, adverse to the 
claimant : — 

"There was no reason to suppose that there was any mistake in 
the wording of the patent of creation of the Earldom of Wiltes. 
Was, then, the patent with its limitations valid or altogether void, or 
good for the grantee's life and void for the rest ? The Crown might 
undoubtedly create peerages with every sort of limitation which the 
law recognizes. It was even said that a man might be ennobled 
during the life of another or for years ; but such grants could hardly 
be maintained, and were, at all events, not likely to be made. In 
considering the patent of creation of this peei'age, he would assume 
that it was in entire conformity with King Richard's intentions, and 
that he had every motive for creating the dignity with the peculiar 
limitations assigned to it. The question then presented itself whether 
it was competent to the Crown to give a dignity — a descendible 
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quality unknown to the law — and thereby to introduce a new species 
of inheritances and succession. The question put in that way seemed 
to answer itself. The Crown could have no such power, unless there 
was something so peculiar in a dignity so entirely within the pro* 
Tince of the Grown to mould at its pleasure, that a limitation void as 
to every other subject of grant was good and valid in the creation of 
a peerage. It could only be afler his death, and if a successor 
appeared to claim the title, that an objection to the extension of the 
dignity beyond the life of the original possessor could possibly 
arise," 

It must be observed that Lord Chelmsford cited no autho* 
rity on this pointy and enters into no argument about it. He 
does not appear to have been at all aware that it was utterly 
opposed to the high authority of Lord Coke. Neither does 
he appear to have realized what an absurdity it involved ; only 
that the peers of England allowed a man to sit and act among 
them by virtue of a grant which was invalid. For, of course, 
if the patent was invalid. Sir W. Le Scrope was not a peer at 
all, and not entitled to sit in Parliament ; and yet his presence 
there and his title as earl was recognized in the strongest 
manner. It is impossible to imagine a question of title dis- 
posed of so summarily in the face of such high authority. 

But Lord Chelmsford went on to eke out the poverty of his 
opinion upon the first point as to the invalidity of the patent, 
by suggesting that there must have been a forfeiture of the 
peerage as it had not been claimed. This is the first time, 
probably, that a forfeiture by inference was ever suggested by 
a lord in Parliament, and that lord a law lord. Hitherto, It 
had been supposed that a forfeiture must be proved, and strictly 
proved, but Lord Chelmsford was prepared to infer it I Lord 
Chelmsford said, in language so loose that it almost implied 
that a peerage might be waived or lost through laches : — 

" With regard to the dignity now in question, more than four cen-» 
turles and a half had elapsed from the death of the grantee and sole 
possessor of the title without any person asserting a claim to it, 



i^:2 Tke Oaim io tie Earldom of WUtes. 

' ■mif tke vlMile of Ihal Umg period there had been no 
c to aar OBCiaJhr entitled eomiiig forward and establishing 
ki^ ri^ki. Mock dwTMttM anise as to whether the Earl of Wiltes 
lohi eoHositscd tremsoB, aad theiebj forfdted his dignilj; bat he 
tWs^: tkat of trcMOB, atrictij so ealled, the earl coold not have 
VecB g^^y kecaase he was pot to death while Richard 11. was still 
KT«re££^ to whose cane be adhered to the last. That William 
Le Scrape had bone the title of Eail of Tllltes there coold be no 
mkVc Tke qoestioo waa^ whether, at all events, it did not end with 
k^ I:f«. From the time tii die death of the earl to the present 
cuKB. as alre&dr observed, not the sfightest recognition of the title 
kal ever oc«ccrT«d. The onlj possible waj of accoanting for this 
w«$ ;be bc&f of those who woold have been entitled to succeed that 
»? nz^ of 3«eees$:oo resaaioed. It seemed to him that it would be 
ia«*;rper ia th5s Cocnmittee, in the obscoritj which surronnded the 
fg o (se fe ::gs> to eccj^fctare diat in the forfeitnre of everything belong - 
;-^ t> tde £ari <»f Wihes which was lefk to forfeit, his earldom was 
^psu^ a?i perwdoed to continae as an hereditary dignity. He 
skooid hare been prepared to decide against the daim upon that 
jr\Nrad» eTva if he had thooght that the grant of the title in sac- 
c< i!gt oo was offigioallj valid ; bnt he felt boond to state the opinion 
to vhicK after aa aaxioos and carefbl consideration, he had been led 
— that whatever might have been the right to the Earldom of Wiltes 
of William Le Serope daring his Ufe, yet, as the prescribed course of 
»ie<^s^>a was now unknown to and unsanctioned by the law of 
Ea^Iaad^ and which nothing but an Act of Parliament could esta- 
blisk« the Earidom of Wiltes ceased to exist, at all events upon 
the d«4ith of William Le Scrope^ and the daim of a right of succession 
to the dignilj neee^arily fiuled.** 

Anr kiryer must see how extremely loose and unsatisfactory 
tUl this is* 

Lo\>l Chelmsford appears to have admitted that there could 
hftve been no attainder. For there could be no attainder 
without a conviction for treason^ and he says, most truly, there 
could be no treason ; nor does he suggest any trial or conviction 
for treason, nor anj act of attainder. And though he suggests 
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a forfeiture^ he does not explain how there could be a forfeiture 
without an attainder. 

As to the reasons for the non claimy Lord Chelmsford had 
not been reminded^ perhaps, of the numerous and obvious rea- 
sons for it. 

Surelj the grounds for Lord Chelmsford^s opinion are 
obviously unsatisfactory. But the reasons given by another 
lord — a lay lord, who had been Chairman of the Committee- 
were not only unsatisfactory ; they were extraordinary. 

Lord Bedesdale said — 

*^ That, afler a carefal consideration of the evidence, it appeared 
to him that this claim must be considered as already res judi* 
eata. There was a decision in the first year of the reign of 
Henry IV., which conld not be held to be less than a judicial deci- 
sion of the highest court in the realm; and it affirmed that the 
proceedings against Scrope, Grene, and Bussy were good. As 
regarded Scrope, it invoked the decision as to whether he was 
rightly tri'id and convicted with the others as a commonen It could 
hardly be doubted that when arrested he claimed, as Earl of Wiltes, 
to be tried by his peers, and this was refused. That he was held to 
be a commoner was clearly proved by his being caUed William Le 
Scrope throughout these proceedings, and all the collateral evidence 
showed that this must have been on account of the invalidity of the 
original grant. The Lords Temporal were asked to affirm the pro- 
ceedings, which they did unanimously, and thereby declared that 
William' Scrope was rightly tried as a commoner, which could only 
be because they held that the grant of the Earldom of Wiltes was 
void ab initio. It appeared to him impossible to pass over this record 
without determining why William Scrope was not therein recognized 
as Earl of Wiltes. The attention of the counsel for the plaintiff had 
been particularly directed to the point, and he failed altogether to 
give any satisfactory explanation of it It appeared to him, there- 
fore, that the invalidity of the grant was then decided, and that 
whether that decision was right or wrong, whether formal or informal 
according to our present notions, it would be a most dangerous pre- 
cedent if this Committee should determine that a decision as to the 
validity of a peerage come to by the House between four and five 
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centuries ago, and acquiesced in hy the person vfho could have tk^n 
claimed it if rightly granted, might now be disputed and set aside." 

So that this noble lord aetuallj appears to have considered 
that the proceedings entered on the Roll of Parliament, the 
Ist of Henry IV., were judicial, and amounted to a legal con- 
firmation of the same supposed trial. And his argument was, 
that as the trial was illegal, if Scrope was a peer, and the lords 
held it " good," therefore they held that he was not a peer ! 
He forgot that there was no trial at all ; and that if there was 
a trial, it was equally illegal, whether Scrope was a peer or 
not. He further forgot that the peers did not say that tho 
proceedings were good in the sense of .being lawful or valid, 
but good, in the sense of " profitable " to the public ; and they 
clearly implied that the proceedings were illegal by passing an 
act of indemnity. Further, he forgot that if what took place 
before Henry IV. was a judicial proceeding, it could not have 
been an act of attainder ; and that it was clearly void, as there 
can be no judicial proceedings against a man after his death, 
although there may be a judicial reversal of proceedings 
against him as illegal. Finally, he forgot that there had been 
such a reversal by statute. 

In short, it is obvious that this opinion proceeded upon most 
manifest errors in law and fact ; and it is a relief to know that 
it is not final, and must be reversed. 



Art. IV.— SKETCH OF LORD COTTENHAM AS A 

JUDGE.* 

'"HEN Lord Brougham resigned the Great Seal, in 
November, 1834, he consoled himself with the re- 
flection, addressed to the Bar, that his successor in the Court 
of Chancery (Lord Lyndhurst) would have the aid of the 
Master of the Rolls ; « whose high accomplishments," (said 
♦ Drawn up in 1852. 
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die retiring Chancellor) '' and whose consummate fitness for 
the judicial office were his best claim to the confidence of 
the pablic, and his (Lord Brougham^s) to the gratitude of 
the profession."* 

Those who really knew the then Master of the Rolls, 
were not perhaps surprised at this exaggerated panegyric. 
Bat it is a mistake to suppose that the general public, or 
even the legal profession, had any high expectations of the 
new judge. 

It is certain, however, that he very soon gave great 
satisfaction to the Bar and the suitors, not so much by any 
display of learning, as by his masterly command over the 
machine he had to work, and a strong practical good sense 
which never forsook him. 

For an Equity Judge he was perhaps deficient in intel-* 
lectual refinement. Accordingly, it was not long before 
he went astray on the subtleties of the separate use and 
the restraint upon anticipation. He miscarried in Massey v. 
ParAer,t and stuck to his error stubbornly for six years, 
from November 1834, till January 1840, when he recanted 
with the worst grace imaginable in Tullet v. Armstrong;^ a 
case which shows Lord Cottenham to the least, and Lord 
Langdale§ to the greatest advantage. 

Li Sturgis v. Champneys || Lord Cottenham rendered uni* 
versal a most salutary rule which had previously been subject 
to exception, namely, that he who asks equity must do equity. 
This principle has a very extensive working in the Court 
of Chancery ; especially where the rights of married women 
are affected. 

Speaking of injunctions, he on one occasion observed that 
there was " no branch of equitable jurisprudence requiring 
more discretion in the exercise of it." IT When the case 

* 8ee Lord Brougham's retiring oration, 3 Myl. & K., 724. 
t 2 Myl. & Keen, 174. . § 1 Beavan, 1. 

X 4 Myl. & Craig, 390. f] 6 Myl. & Or : 97. 

% Dietrichsen v. Cadbwm, 2 Phil., 58. 
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depended on legal rigM^ his general rule was not to interfere 
till the right was ascertained. Having made that rule, he 
applied it under circumstances which would have made any 
other judge hesitate. In Spottiswood v. Clarke^ * there codd 
not be a doubt of the piracy. Yet he dissolved the injunc- 
tion which had been granted by Sir Lancelot Shadwell^ and 
left the parties to their legal remedies ; which in such cases, 
we are told by Lord Eldon, are generally worse than the 
disease. 

In Moore v. Greg-f he overruled Lucas v. ComerfordX 
decided by Lord Thurlow, whose opinion was that an 
equitable mortgagee of a lease took cum onere ; i. e. subject 
to the covenants. *^ If this were so," said Lord Cottenham, 
" no man in his senses would accept such a security." We 
have here a fair specimen of his strong practical sense. But 
it may well be doubted whether Lord Thurlow's reasoning is 
not more consonant with equitable analogy. 

In De Visme v. I>e Visme § he corrected an opinion which 
had prevailed among conveyancers, not without the sanction 
of judges, that if a vendor had stipulated for interest from a 
given day he should have it, although he had himself been 
chargeable with the grossest laches in showing a good title. 
This doctrine was somewhat outrageous, but it had got 
seated, and it required a strong hand to displace it. 

In his second chancellorship it was remarked that he re^ 
versed too much ; and one of his subordinates || was peculiarly 
distinguished by the eagerness with which Lord Cottenham 
laid hold of his mistakes. They were generally on points of 
mere practice. Under the easy sway of Lord Lyndhurst 
from 1841 to 1846 the Vice-Chancellor Bruce strained the 
forms of the court a good deal, but always for the purpose 
of effectuating justice. In one case, IT being of opinion that 
the evidence would have supported a more favourable case 

♦ 2 PhiU., 158. § McNaughten & G., 336. 

t 2 PhiU.. 717. fi V.O. Knight Bruce. 

J 3 Bro. Cha. Ca., 166. % Watta y. Syde, 2 Phill., 406. 
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for the Plaintiff than that made by the Bill, he allowed him to 
amend it at the hearing ! On the appeal the new Chancellor 
called for precedents, and, none being produced, he dilated 
with indignation on ''the relaxation of the practice of the 
court upon which he had frequently of late taken occasion to 
express his opinion." 

Considering that Lord Cottenham held the great seal from 
first to last for nine years and a half, it is strange how few 
cases of general or public interest ever came before him. 
His business was all of a sober, dull caste, and his mode of 
getting through it was distinguished uniformly by the same 
steady gravity, unrelieved by one gleam of pleasantry. It 
seemed practicable to make him smile haughtily, but he 
never joked* Nevertheless young men did not dislike him 
because he attended to them, and showed no favour to seniors. 
He had a marvellous knack of listening, but he dozed often, 
and looked displeased when detected in the operation. 

One case before Lord Cottenham, and one only, fixed for 
a few days the public attention ; the case where no less a 
person than the Prince Consort came as an humble suitor into 
court to solicit an injunction against a pirate of the Koyal 
Etchings.* Lord Cottenham disposed of the application 
without flourishes. Scarce any judge in the world but him- 
self could have omitted to say something of the dignity of 
justice and the majesty of the law in such a case. He had 
no taste for the picturesque. The spectacle of the Prince 
Consort seeking protection in the Queen's Court against one 
of her subjects resolved itself at once in the mind of Lord 
Cottenham into the most ordinary problem of equity practice. 

The case of The Great Junction Canal Company v. jDimes.'f 
was said to have killed Lord Cottenham. He had made a 
decree in favour of the plaintiffs, a corporate body, of which 
he was himself a member by virtue of seventeen shares in 

♦ 1 HaU V. TweOs, p. 1. 

t 2 HaU & TweUs, 92. Law Times and Jurist of the Period. 

T 2 
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his own right, and seventy-five in a fiduciary character. The 
defendant^ moreover, he committed for breach of the injmio- 
tion ; but the fact of the interest transpired, and then Mr. 
Dimes tried the question in all the courts, whether a judge, 
in such circumstances, was not subject to a personal incapacity 
to decide. It was contended, and perhaps rightly contended^ 
that Lord Cottenham's decree being void, the incarceration 
in pursuance of it was illegal. This suggested to Mr. Dimes 
the possible recovery of damages against the Great Seal for 
false imprisonment. It happened that about the same period 
Lord Cottenham's last illness came on. And afterwards, 
when his death was announced, the defendant (a crazy 
attorney) was congratulated on having consigned his distin- 
guished opponent to a narrower prison than his own. 

There is no doubt that Lord Cottenham went wrong in 
this afiair; but to attribute sordid motives to him seems 
groundless and absurd. 

In taciturnity and the incapability of uttering nonsense 
of any sort Lord Cottenham resembled Sir William Grant ; 
but he was wofuUy behind him in all the other qualities 
that go to make a first-rate judge. 

Lord Cottenham had no acquaintance with the Boman 
Civil Law. He was not muc^ of a common lawyer. He 
knew nothing practically of Real Property Law. He was 
not a constitutional lawyer. He did not pretend to be a 
general jurist, and probably despised the character. He 
never looked into the laws of other countries. He only 
knew one department of his own. But there his proficiency 
was great. His skill, however, lay wholly in the principles 
and practice of that peculiar equity, which, commencing with 
Lord Nottingham, was brought to maturity by Lord Hard- 
wicke. Lord Thurlow, and Lord Eldon. 

His judgments betray little evidence of literary culture. 
In this respect they are inferior to Lord Langdale's, who 
stated his case better and marshalled his arguments with 
more of logic and composition. To be satisfied of this it is 
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only necessary to read Tullet ▼. Amutnmg as decided first 
at the Rolls * and last in the Court of Chancery on Appeal*! 
The propositions of Lord Langdale respecting the ambula- 
tory action of the separate use and its attendant fetter have 
a neatness and finish that Lord Cottenham never attained or 
attempted. The reviewing judge appears throughout in- 
ferior to his subordinate, and nothing can be more ungracious 
than the reluctant affirmance of the decree. 

By Lord Cottenham the thing called *^the practice of Ifte 
court ^* was rigorously maintained. A thorough master of 
practice, he saw that it was the least trouble to stick to it 
inflexibly. Therefore no consideration of injury, or ruin, 
or benefit to the parties would induce him to deviate an 
inch. 

Thus, for example, because it was a general rule not to 
anticipate the decree. Lord Cottenham would in no case 
touch merits upon interlocutory application.^ 

To show how difierently Lord Eldon acted upcm points of 
this sort (the principles and doctrines of the court not being 
at stake), we have only to cite what that great judge said 
in Bonner v. Johnston (1 Mer., 375) : — 

" Undoubtedly," said Lord Eldon, " the practice of this court is 
altered very much for the worse if many motions which are now 
made do not produce the effect of terminating the dispute. I am 
quite satisfied that much delay and expense have been spared by 
allowing that to be done upon motion which could formerly have 
been accomplished only by the decree. And this ought to be better 
known to those who complain that the time of the court is wasted 
in hearing motions.** 

The case in which Lord Eldon made these remarks was 
one upon a motion for payment of purchase money into court. 
If the purchaser could not comply, what was to be gained by 
continuing the suit ? Evidently nothing. 

* I. Beavan. 1. t 4 MyL & Or., 390. 

X Skinners' Company v. The Irish Society, 1 Myl, Sl Or. 162. 
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It may perhaps be said with truth that whenever Lord 
Eldon could make a useful order, he made it. On the 
other hand, wherever Lord Cottenham could avoid decision, 
he avoided it. 

Lord Cottenham*8 system held out till very lately, — the 
practitioners priding themselves much less in justice than 
in technicalities* 

It is, however, edifying to observe the sudden and com« 
plete transformation of the equitable mind brought about 
in a few short months by a timely statute and what Lord 
Brougham called ^^ wholesome orders." Thus, the Vice- 
Chancellor Turner (once a pupil of Lord Cottenham, and, 
in imitation of his preceptor, a great stickler for the *^ Prac- 
tice of the Court") expressed his determination to be on 
longer bound by ^^technicalities," which he pronounced the 
bane of equity jurisprudence, lamenting in particular the 
necessity which forms had imposed of going on with a suit 
after all its purposes had been accomplished. ^^ If such a 
practice can be stopped," said the learned judge, *^ I will stop 
it." 

A modem rule (and a very mischievous one) was that 
nothing should be done in a cause till all conceivable facts 
and circumstances were first ascertained by a report of the 
master. Suppose a legacy to the children of A, and suppose 
that all the known offspring of that individual are before the 
court, and no suggestion made that any are absent. In such 
a case a decree could not be pronounced — even a question of 
construction could not be decided (though it might cut off 
nine-tenths of the claimants) without a report from the 
master involving perhaps the necessity of procuring evidence 
from Canada, India, China, and Australia. 

This inconvenient practice is said to have originated with 
Sir John Leach, but it was mightily improved upon by Lord 
Cottenham, who indeed seems to have been regarded by some 
as its parent. 

In former times the cause being at issue and evidence 
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gone into, the judge at once decided everything. If, how- 
ever, it happened that facts desirable to be known were 
left uncertain, facts so material as to affect and modify the 
decision, the court in such case would direct a reference. 

But under Lord Cottenham nothing was decided till every 
imaginable possibility was exhausted. Consequently the ex- 
ception became the rule. 

Many of these references to the master were acknowledged 
to be absurd by the very judges who made them. But they 
had one charm, they helped to dear the paper. It was easier 
to refer than to decide. 

If, upon a suit between A and B, each claiming right to 
the property of a certain field, the court were at the hearing 
to postpone judgment upon the merits until the master should 
report whether the field was round or square; whether the 
cows that grazed in it were red or black; whether their 
horns were long or short; whether they were milked at 
home or abroad ; and what diseases they were subject to ; 
we should then, perhaps, have some faint idea of the rele- 
vancy which characterised inquiries in Chancery from the 
time when Lord Cottenham first became an equity judge, 
in September, 1834, to the time when he finally resigned the 
Great Seal in June, 1850. 

And what was the consequence? Not merely that the 
abuse of references became the crying reproach of the court, 
and the chief cause of its unpopularity, but that it led to the 
measure for the abolition of the masters and the extinction of 
their offices, a measure the advantages of which have not yet 
been made apparent. 

It was not to be expected that a judge so wedded to the 
existing practice would do much to amend it ; Lord Cotten- 
ham, in fact, made it stricter than ever. His notion was 
that people of sense would take care to keep out of court. 
He thought probably that others were less entitled to consi- 
deration. But he forgot, or chose not to remember, that 
some were made litigants against their will. 
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The reforms of Lord Cottenham^ therefore^ are not onlj 
perfunctory/ but few and far between. 

One short Act of Parliament is referred to him, and known 
by his name (the 10 & 11 Vict., cap. 96), whereby trustees 
are authorized to pay trust moneys into court, leaving the 
parties interested to apply afterwards for distribution. This 
measure has worked well. In August, 1841, just before 
his first retirement from the custody of the Great Seal, he 
issued a body of general orders which were attended with 
good effects, although they fell greatly short of what the 
exigency required. By one of them a serious evil was miti- 
gated but not corrected ; the necessity of makiog all persons 
interested in real estate parties to a suit. The order applied 
only to cases where the estate was vested by devise in 
trustees with power to sell. 

But the greatest alteration suggested or sanctioned by 
Lord Cottenham was the system of doing justice in Chancery 
without bill or subpoena, upon claim and writ of summons. 
This change was introduced in April, 1850. Formal pleadings 
were dispensed with, and the cause was heard summarily 
on affidavit and counter affidavit ; a mode of taking evidence 
no less unsatisfactory to the court than to the parties. 

Making allowance for deficiencies, some of which we have 
ventured to point out, we feel bound in justice to state our 
opinion that Lord Cottenham was on the whole the best 
Chancellor the Whig party produced since the days of Lord 
Hardwicke ; and we have heard Lord Kingsdown declare that 
he never knew the House of Lords better managed than 
when Lord Cottenham sat alone on the woolsack, hearing 
appeals during his first Chancellorship. 
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Art. v.— the HISTORICAL MANUSCRIPTS 
COMMISSION. 

THE efforts made by the National ABsociation for the Pro- 
motion of Social Science have been directed in various 
wvLja, and very different have been the objects aimed at in the 
measures which have been adopted. In many cases, too, 
where the result which has been ultimately, and after a long 
stru^Ie, achieved, is very important, and is attended with very 
beneficial consequences, the agency of the Association has not 
been directly recognized on the conflict being decided. The 
general progress of civilization, although effected in various 
ways, has been the main end in the several proposals which 
have emanated from this Society, however dissimilar are the 
modes by which this one great object may have been sought to 
be attained. These several measures have been very different 
in their nature, but they have, one and all, pointed in the 
same direction : although the immediate object of one may have 
been the amendment of our criminal code; of another, the 
remedy of some defects in our sanitary regulations; and of 
another, the opening of new sources of information, the diffii* 
sion of which it appeared desirable to effect. In certain cases, 
too, where the ultimate success of the project was completed 
by some agent apparently quite independent of the Association, 
the extensive aid which has been rendered by the Society 
itself to bring about this issue has been for the time lost sight 
of. Casual observers only see what is above ground. The 
important and extensive operations below the surface, and by 
which the metal is brought up from the mine, are either 
unknown or pass unheeded. 

One of the earliest measures adopted by the Association 
was connected with intellectual progress, in the proposal to 
afford access to sources of information of a very important 
nature, which were thought capable of being turned to great 
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advantage, but which were nevertheless closed to all but 
a few privileged persons. The proposal in question was 
brought forward at the first general meeting of the Association^ 
which took place at Birmingham in October 1857, when a 
paper was read before the Association hj Mr. George Harris — 
** The Author of the Life of Lord Chancellor Hardwicke ;" in 
the preparation of which work he made considerable use of the 
valuable and extensive collections of manuscripts deposited at 
Wimpole and in other places, and which paper was entitled, — 
** The Manuscript Treasures of this Country ; and the best 
means of making them available for the purposes of Edu- 
cation, History, and Legislation." In this paper the writer 
gave a general account of the various collections of manuscripts 
among us, commencing with the public records: describing 
those in the British Museum, and then referring to the private 
collections, more particularly those of Sir Thomas Phillipps, 
Lord Leicester, Lord Hardwicke, and Lord Barrington. It 
was remarked in this paper how very little information is in 
general possessed with respect to different private manuscript 
collections : — 

" Occasionally their existence is known only to the friends of the 
family, or the immediate neighbourhood. The precise nature of the 
contents of the collection is, however, in many instances, quite 
unknown to the possessors. And it is somewhat remarkable that, in 
onr various county histories, which evince so much research and care 
in their compilation, so little attention should be bestowed, while 
describing every particular relating to places and families of dis- 
tinction, in recording any information respecting the collections of 
manuscripts which they possess. Either, therefore, the existence of 
these treasures is not known to the writer, or, if known, it is consi- 
dered that little or no interest attaches to them." 

Mr. Harris then proceeded to observe that— 

'< Important and extensive as these collections are, their value must 
of course depend, not on their mere existence, but on the use that Is 
made of them. These precious treasures, as regards their application 
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for historical and other purposes, are now lost to the commonitj, and 
even to the owners themselves, from no inTestigation heing institnted 
as to their contents and natare. A mine of knowledge is indeed known 
to exist, which requires on\j to be opened in order to draw forth from 
it treasures of an inestimable value of an intellectual kind. Infer* 
mation concerning the history of this country in times gone by, of 
great importance and interest as regards the biography of some of 
its most remarkable men, and as regards the illustration of questions 
of deep importance — legislatiye, social, jurisprudential, and moral — 
may here be obtained, and of the richest quality." 

The writer then went on to develope his proposal as to the 
measures which he desired to have adopted with regard to 
these collections of manuscripts, and which he did in the 
following terms : — 

^' If, therefore, these manuscript documents are of the importance 
in various ways that I maintaio, and if, as I also contend, many of 
them are at present, from the causes alleged, either inaccessible to 
those who might make use of them, or lying altogether in obscurity, 
the question next arises what coarse we ought to pursue in order to 
render them available in the manner and to the extent that appears 
expedient and practicable. 

^' As regards the manuscript treasures belonging to the State, and 
those deposited in our different public institutions, much is being 
done already, as I have before stated, so as to render them available* 
The work, however, appears to proceed so slowly that the present or 
even the succeeding generation can hardly hope to see its accom- 
plishment, or to derive benefit from the labours that are being 
bestowed, as regards obtaining access to these stores of information^ 
and, above all, a ready acquaintance with the nature of their 
contents. 

'^ With respect to the manuscript collections deposited in private 
collections, and which are the property of individuals, there is much 
greater difficulty in proceeding, as no person has, of course, any right 
to demand their inspection, or to interfere with them in any way, or 
to pry into their contents. In some cases these documents may 
relate to the property, or the title of their possessors, who might 
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consider thai the safest course is to keep them private. In other 
cases the papers might disclose circumstances relating to the family 
which it is deemed desirable not to unravel. These are, however, 
exceptionable instances, which would not oflten occur. In the 
majority of cases I believe that, provided they were assured that the 
investigation would be carefully and efficiently made, the owners of 
these papers would offer no impediment to their being examined and 
arranged. In many instances, I am sure, they would be very glad of 
the offer of assistance for such a purpose. The possessors of these 
manuscripts are often quite ignorant of their general nature, and, 
even where this is not the case, they frequently know nothing 
beyond the fact that letters and papers relating to particular periods 
and persons are deposited in their archives. 

*^ In order, therefore, to carry out the plan I propose, two things 
are necessary. 

'' 1. We must obtain the consent of the owners of these manu- 
scripts to have them inspected and arranged. 

*^ 2. We must supply the machinery necessary for the accomplish- 
ment of the undertaking. 

<'I believe that on the efficiency of the latter will mainly depend 
the accomplishment of the former. Convince the proprietors of these 
papers that their treasures will be fairly dealt with, and turned to 
proper account in your hands, and I feel assured that no obstacle 
will be offered to their investigation. 

'^I propose, therefore, that application should be made to all per- 
sons supposed to possess manuscript treasures of the nature alluded 
to, inquiring of them as to the fact, and as to the general nature of 
their contents, and offering, if they desire it, to afford them assistance 
in investigating these documents, and in arranging and cataloguing 
them. A general report of their contents should be drawn up, and 
submitted to the proprietors themselves, in the first instance, and 
neither the whole nor any part of such report should be made public 
without their consent. Where the proprietors offer no objection, and 
it appears desirable, a concise report of the contents of each manu- 
script collection, and a general catalogue of the papers, should be 
printed and published, and supplied to all public libraries, and sold 
at such a rate as to render them accessible to all who may desire to 
possess them. 
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'^Two modes i^ppear to suggest themselTes for snppljtDg the 
machinery for carrying on this great work. The one is, if funds 
could be raised by sabscription or other mode for the porpose, to 
employ a number of persons, fully competent for such an nnder- 
takiDgy who would go round to the different receptacles of these 
documents, and examine and report upon them. Whether, for a 
purpose so truly national, Parliament might not be induced to Tote a 
moderate sum, it is not necessary now to inquire. The other plan is 
to obtain the services of certain of the officers of the Manuscript 
Department in the British Museum to carry out the undertaking, 
who are well qualified for the work, and who would be able to act 
with authority in such a case. If this were done, possibly the funds 
voted for the maintenance of that noble institution might be extended, 
and made applicable to the present object, more especially if the 
supplies necessary for properly effecting what is here proposed were 
to be obtained from the national resources, it might be deemed more 
satis&ctory that the persons entrusted with so important an under* 
taking should belong to a body already recognised and employed in 
labours of this kind, and whose known ability and successful efforts 
in that department afford the best guarantee for the due performance 
of what is proposed to be assigned to them.'' 

A discussion followed the reading of Mr. Harris's paper in 
which Lord Brougham, Mr. G. W. Hastings, Mr. Jelinger 
Symonds, Dr. Bach, the Rev. C. W. Hartshorne, and other 
gentlemen took part; and a resolution proposed by Mr. G. W. 
Hastings for referring to the general committee the question 
as to the best means of carrying out the proposal^ was adopted 
unanimously. 

The following memorial to the first Lord of the Treasury 
was ultimately proposed and resolved upon — 

" The Humble Memorial of the Undersigned 

** Sheweth, 

'^ That there are at the present time, deposited in various collec-> 

tious, belonging to different families in this country, and among 

their archives, a great number of ancient and other original manu* 

scripts and documents of considerable value as materials and sources 
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of information on matters of History, Legislation, Law, Biography, 
and other important subjects. 

'' That many of these papers are now lying useless and are in 
danger of decay, their contents never having been inspected, and 
their value being in many cases unknown, even to the possessors of 
them, who would never be quite ready to have them examined, and 
duly availed of, provided that competent and trustworthy persons 
were appointed to carry out this important undertaking. 

*' That an inquiry into the contents and nature of the papers in 
question, would be attended with the most beneficial results, as 
regards the information to be gained therefrom, and it appears there- 
fore highly desirable that it should be instituted ; the consent of the 
owners of such documents being in each case first secured. 

'^ That an inquiry of a corresponding nature was some time ago 
set on foot, with regard to the public documents of this country, and 
the most valuable information was obtained through this investiga* 
tion. 

'' Your memorialists therefore humbly pray that such measures be 
adopted for carrying out the above proposals as may appear 
expedient for so doing, either by issuing a commission for the 
purpose, or in such other way as your Lordships shall seem most 
advisable." 

The above memorial, ultimately obtained the signatures of 
no less tban 141 individuals, all more or less eminent in various 
departments of literature and science. Among them were 
Lord Brougham, Lord Campbell, the Dukes of Newcastle and 
Argyll, the Earls of Shaftesbury, Winchester, Carlisle, 
Chichester, Harrowby, Elleemere, and Ripon; the Arch- 
bishops of Canterbury, York, and Dublin; the Bishops of 
London, Durham, Exeter, St. Asaph, St. David's, Chichester, 
and Oxford; Lords Lyttelton, Lyndhurst, Cran worth, 
Broughton, and Macaulay ; Lord John (now Earl) Bussell, 
and Lord Robert Cecil (now Marquis of Salisbury); Lord 
Chief Justice Erie, Lord Chief Baron Pollock, and Vice- 
Chancellor Wood (now Lord Chancellor Hatherley); Sir 
John Patteson, Sir John Coleridge, and Mr. Russell Gurney, 
Recorder of the City of London; Sir George Cornwall Lewis, 
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Sir E. B. Lytton (now Lord Lytton) and Sir W. Heathcote ; 
Mr. Gladstone (now Prime Minister of this country) and 
Mr. Walpole; Sir Bichard Bethell (now Lord Westbary), 
Sir Fitzroy (now Lord Chief Baron) Kelly ; Sir H. S. (now 
Mr. Justice) Keating; Mr. (now IVIr. Justice) Mellor, and 
Mr. Seijeant (now Mr. Justice) Hayes ; Mr. Samuel Warren, 
M.P., Q-C, Mr. K. Macauky, M.P., Q.C., Mr. R Ingham, 
M.P., Q.C., Mr. Collier, M.P., Q.C., (now Attorney- 
General), Mr. (now Lord Chief Justice) Bovill, Mr. (now Sir 
Boundell) Palmer, M.P., Q.C., and Mr. (now Yice-Chan- 
cellor) Malins, M.P., Q.C., Mr. Beresford Hope, MP., Mr. 
Massey, M.P., Mr. Denman, M.P., Q.C., Mr. Shirley, M.P., 
Sir Eardley Wilmot, Bart., Sir G. Bamsay, Bart., Mr. G. W. 
Hastings, Mr. Torrens McCullagh, (now Mr. Torrens, M.P., 
for Finsbury) ; the late Dean of St. Pauls, the late Dean of 
Westminster (now Archbishop of Dublin), the Dean of 
Salisbury, the Dean of Christ Church, Canon (now Bishop) 
Wordsworth, Dr. Jeune (late Bishop of Peterborough), the 
Vice-Chancellor of Cambridge, the Provost of Oriel, the 
Principal of King's College, the late Dr. Bulkeley Bandinell 
(late Bodleian Librarian at Oxford), Dr. Maitland (sometime 
keeper of the MBS., at Lambeth), Dr. Stanley (now Dean of 
Westminster), Mr. H. H. Yaughan (late Begins Professor of 
Modem History at Oxford), the Rev. Dr. Cumming, the Rev. 
C. A. Froude, the Rev. C. Kingsley, the Rev. F. D. Maurice, 
the Rev. 0. W. Hartshome, F.S.A., the Rev. T. Hugo, 
F.S. A., Mr. George Grote, the late Mr. Hallam, Mr. Carlyle, 
Mr. Macready, Mr. Robert Chambers of Edinburgh, Mr. 
John Forster, Mr. S. C. Hall, F.S. A., Mr. Matthew Bloxam, 
Mr. G. W. Dasent, D.C.L., Mr. Arthur Helps, Dr. Doran, 
Mr. Jelinger Symonds, Mr. Edgar, Mr. Fairholt, F.S. A., 
Mr. Murray, Mr. T. Longman, Mr. H. G. Bohn, the late Mrs. 
Jameson, Miss Agnes Stickland, and Miss Isa Craig. 

Nevertheless, some of those who were applied to to sign the 
memorial, objected on various grounds to do so ; while, on the 
other handy several of those who put their names to it ex- 



280 Hie Historical Manuscripts Commission, 

pressed to Mr. Harris their very decided approval of the 
measure. As some of these persona were of considerable 
eminence in the literary world, and possessed, moreover, 
peculiar knowledge of the subject, we believe that we shall 
be conferring no small benefit on all those who are inte- 
rested in this very important question, as also greatly aid in 
the conduct of the proposed inquiry, by bringing before the 
public the opinions so. freely, so fairly, and so ably expressed 
by these distinguished individuals; of course, quoting the 
sentiments delivered on both sides. Suggestions of value 
may, moreover, be obtained from their perusal which ought, 
on no account, to be lost, and which, at the" present time, 
may be very important. We shall here give precedence 
to those replies which were, more or less, unfavourable to 
the proposal cpntained in the memorial. The first of the 
letters in question is from Lord Macaulay, who signed the 
memorial, but who appended the following qualification to 
his assent. 

" I return the memorial which I have signed, but not without mis- 
givings. I fear the enquiry which you propose to institute is far too 
extensive to be useful. I will not, however, set my judgment against 
that of men so highly distinguished as some of those names you 
have already obtained ; and I assure you that, though I do not hope 
much from your undertaking, I sincerely wish it well." 

On a subsequent occasion, Lord Macaulay was again applied 
to, to know whether, in the event of the Commission being 
granted, and his lordship being selected as one of the Com- 
missioners, he would be willing to act in that capacity; to 
which he replied in the following terms : — 

" I must beg to be excused from being a member of the Commis^ 
sion which is to report on private collections of MSS. It would be 
impossible for me to attend the meetings of the Board ; and you 
must permit me to add that, though I signed the memorial which you 
submitted to me, I did so with much hesitation, and from deference 
to the judgment of othera The enquiry will be best conducted by 
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persoDS who entertain a confident hope that it will lead to importaQt 
results ; and such a hope, I will frankly confess, I do not feeL" 

Less weight than might otherwise be attached to the opinion 
of so distinguished a writer as Lord Macauky will be pven 
to it by those who are acquainted with his mode of dealing 
with historical collections of the nature referred to» and the 
comparatively little use which he made of valuable materials 
which were offered to him. We know from authority that 
this was the case as regards the very rich manuscripts in the 
British Museum^ and also those contained in one of the libraries 
at Oxford. And we can further state that, had Lord Macaulay 
consulted, as he was urged to do, the papers in question, much 
more authority would have been attached to his very eloquent 
History of England than it can now claim to possess. 

Another noblemen of very high authority as an historical 
writer, and whose productions possess a peculiar value from 
the researches which he has effects into, and the judicious use 
which he has made of different manuscript collections, and 
who is a decided supporter of the present Commission^ declined 
to sign the memorial, saying that-^ 

** In his opinion, the scheme will be regarded with great jealousy 
by the proprietors of MSS., and that the superabundance, rather 
than the rarity of such family publications, may, of late years, be 
deemed a matter of complaint." 

Nothing, however, in the way of fresh "family publications " 
was ever contemplated by the memoriaUsts, but merely placing 
within the reach of historical and other writers those materials 
which would give authenticity and value to their productions. 
From the fact of the very distinguished nobleman in question 
having become now favourable to the proposed enquiry, we 
may presume that a reconsideration of the subject has induced 
him to change his opinion. 

The late Earl of Ellesmere, who originally signed the 
memorial, and who was well known in the literary world from 
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hia extensiTe acquamtance with matters of history^ and his 
infbtmation on subjects connected with that of the memorial, 
as well as from being an extendre owner of valuable manu- 
acripts, wrote as follows : — 

* The {proposal joa hare originated is» in my opinion, well worthy 
ol d'settssioo ; at the same dme, I must confess I hare, on further 
rvikcdoci, considerable donbts of the feasibility of carrying it out. 
At all erentS) I know, that haTing considerable MS. collections of 
the kind Toar plan refers to» I should feel very nnwilllDg to allow 
thea to be anieserredly investigated by any officials named by the 
Gii>Ten[im€nt« or by any one who was not personally known to me. 
The mv^rires which would actuate me I must presume would actuate 
oihers; bat even supposing they would not, I can hardly come 
forward as the advocate of a scheme which I am not prepared to 
allow to be canted ont in my own case. 

** I shall be obligvNi, therefore, if you would, at least for the pre- 
seut, wltadraw my name from the list of its promoters." 

Fairly and forcibly as the objections to the inquiry proposed 
were thus stated by Lord Ellesmere^ we think that our 
readers will agree with us that they were entirely obviated 
by the mode in which it was proposed to the government that 
the im]uiry shouM be conducted, and the conditions and 
restrictions intended to be imposed id order to render it as unob- 
jectionable as possible, which will more fully appear when we 
state what these conditions were. And we can further state 
that other gentlemen who originally took the same view of the 
case as that adopted by Lord EUesmere, entirely withdrew 
their objections when they were informed of the particulars as 
to the mode proposed of examining the collections. 

A very distinguished writer, who has since been deservedly 
raised to the peerage, thus expressed his opinion as to the object 
of the memorial, to which he appended his signature — 

" I own I have very little belief in the chances of obtaining the 
access to private family documents through any steps which it would 
be in the power of a commission to take ; but I could not object to 
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add mj name to thoee of Lord Brougham and Lord Macaolaj, in the 
memorial of which 70a have ohliginglj seat me a copj." 

The late Sir Charles Dilke on being applied to, to sign the 
memorial^ expressed his opinion as adverse to the proposal in 
the following very decided terms: — 

" I cannot in conscience pat my name to the memorial . 

*' There is no doubt that among the archiTes of particalar families 
there are important MS. documents of historical interest, but how 
would a commission find them oat, when, as you say, their existence 
is, in many cases, unknown even to the possessors t JVhen knowHy is 
it not fair to assume that the family object to entrust them to 
strangers for examination ? Every one who has signed the memorial 
would, probably, illustrate this by reference to cases of direct appli- 
cation and direct refusal. 

'* A commission could, in my opinion, only lead to a vote of publio 
money, and to public disappointment.*' 

We must here be permitted to remark, in the first place, that 
Sir Charles Dilke appears to have read the memorial very 
hastily, as it nowhere states that the manuscript .collections re- 
ferred to are unknown to the possessors, but merely that their 
value is unknown. As regards the main objection urged by 
Sir Charles Dilke, we shall merely state that if only the col- 
lections of those who signed the memorial, among whom are 
the owners of several of the largest and richest collections in 
the kingdom, were opened for inspection, enough labour would 
be found to employ the commission for years to come. There 
is little doubt that others would follow the liberal example 
of the persons referred to, as, indeed, several proprietors of 
documents expressed their readiness to do so. 

The late Mr. Buckle, the distinguished author of the " His- 
tory of Civilisation," expressed his very decided opposition 
to the proposal contained in the memorial in the following 
terms : — 

" I have such strong feelings against any interference, or even any 

u 2 
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recommendation from government, respecting literature, that I cannot 
honestly sign the memorial which you sent me, and which I now 
return. 

*' I am sensible of the honour you have done me in giving me an 
opportunity of coupling my name with those of the eminent men 
who have already signed theirs. And I trust that you will do me 
the justice of belieying that I do not withhold mine from any 
affectation of singularity." 

The late Lord Wensleydale although approving of the object 
raised some objection to the proposed commission^ which he 
expressed by letter in the following terms : — 

** The object you have in view is highly proper, and the result 
will be of value in many respects ; but a doubt occurs to me whether 
a memorial to Lord Derby is a proper course, for it may be question- 
able whether the expense of an inquiry by a commission should be 
imposed on the public, and the object of the memorial to Lord 
Derby must be that My impression is that it should be effected by 
a private society, and the Camden Society and the Roxburgh Club 
are both proper societies for the purpose, especially the former ; I 
have not yet^ therefore, made up my mind to sign the petition/' 

The Bishop of St. David's, in his letter, expressed a '' hope 
that it may not be considered too expensive an undertaking for 
the government to venture upon.'' 

But surely a measure of such importance to the public at 
large is deserving of support from the public purse. And no 
private society has either the wealth or the influence to con- 
duct such an inquiry efficiently ; nor could it command, in the 
name way that a Government Commission would do, the 
confidence of those who possess documents of value. 

Another nobleman, who is the possessor of historical manu- 
scripts of great value, thus wrote : — 

** No doubt the papers in the possession of various institutions and 
private fiimilies would, if printed, give to the world a vast deal of 
interesting matter; but the appointment of a Boyal Conunission, to 
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iospect, inrestigate, and prints woold, I fear, be considered too inqui« 
dtorial for English feeling." 

Lord Sangsdown also declined to sign the memorial, as he 
was " not satisfied that the object is one for government inter- 
ference." 

One gentleman of high attainments^ who is a member of the 
present Government, wrote as follows : — 

''I feel some doabt whether the appointment of a commission 
would not check the spontaneous industry which is daily bringing so 
many interestiDg papers to public notice, and would, therefore, rather 
be excused adding my signature. 

''I need not say that I sympathise in the interest which has given 
rise to the memorial." 

The following letter from a member of a very high and dis- 
tinguished noble family puts in so forcible a light, and states 
so candidly the main objections which might be urged against 
the proposed Commission, that it would be unfair to suppress 
it; while it is at the same time very satisfactory to us to be 
able to state that, on a full discussion of the matter, the gentle- 
man in question expressed himself as completely satisfied with 
the unobjectionable nature of the inquiry proposed : — 

*' Frankly, in spite of the distinguished men who memorialise Lord 
Derby, I do not think it in the least a matter in which the Prime 
Minister has, or ought to have, any concern. A commission to ask 
for or examine private papers is, I think, very objectionable;, as 
though, the communication of them would not be legally compulsory, 
it becoines, to a degree, morally so; and the whole tendency of 
modern legislation being to over-ride private rights, I should be sorry, 
for a reasonable indulgence of curiosity, to lend myself to anything 
tending in that direction.'' 

Mr. Rolt (now Sir John), Q.C., M.P., also wrote, express- 
ing his ^* doubts whether the object proposed is strictly within 
the functions of government, and therefore he has not signed 
the memorial " 
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As regards the strong and, it must be admitted^ very forcible 
objections contained in the letters lately quoted, we may here 
remark, before quitting this part of our subject — as was urged, 
indeed, and with considerable eflRect, upon some of these writers 
themselves at the time — that the inquiry contemplated would 
be in no case compulsory ; that it was intended that only those 
who voluntarily offered to submit their papers for examination 
would have them inspected ; and that by constituting the pro- 
prietors of manuscripts (several of whom not only signed the 
memorial, but expressed a deep interest in its success) a part 
of the commission — as was proposed to have been done had 
the prayer of the memorial been at that time granted, and in 
which respect the commission in question would have had so 
far an advantage over that now issued, — everything of an 
invidious and inquisitorial nature would be avoided. Such an 
undertaking could not be carried on eflSiciently without the 
authority and the aid of government; nor, unless so sanc- 
tioned, would the proprietors of manuscripts feel entire satis- 
faction in submitting their papers for examination. 

One strong objection raised against the appointment of the 
commission was that the examinations intended would lead 
to the disclosure of titles to different estates, and would 
thus place in jeopardy the property as well as the papers 
of all those who offered their collections to the intended com- 
mission. This objection was, however, at once met by the 
announcement that modem title deeds would form no part of, 
and would be, in fact, wholly excluded from, examination, as 
we shall see when we state the conditions and regulations sub- 
mitted to government as proper to be adopted in the conduct 
of the proposed commission. 

A further, but very futile and unfounded, objection raised 
by one very extensive proprietor of manuscripts was, that the 
real object of the commission was to seize upon these collections, 
and to deposit them in the British Museum, and thus convert 
them from private into public property. We will venture, 
however, to assert, in the fullest confidence, that such an idea 
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no more entered into the minds of any of those who were inte- 
rested in obtaining the commission ia question, than that the 
ultimate end which they had in view was to seize apon and to 
deposit in the British Museum the owners of these manuscripts 
themselves ! 

.We have next to refer to the opinions of those who expressed 
themselves as favourable to granting the commission referred 
to^ the sentiments of several of whom are entitled to the high- 
est consideration, and which are, of course, of equal value to 
the undertaking now set on foot by the Government as to that 
before proposed. The late Prince Consort was known to take 
a lively interest in inquiries of the nature alluded to, and pos- 
sessed extensive information, as he did indeed on most subjects, 
relating to collections of this kind ; and once favoured the writer 
of this article by a conversation on that topic, and by looking 
over with him a portion of a collection of this kind. To 
his Royal Highness, therefore, application was made for his 
support and assistance in the undertaking, and a copy of the 
memorial was submitted to his consideration. It could hardly 
be expected, however, that his Royal Highness would take 
any prominent part in the promotion of the object of the 
memorialists, or that he would deem it proper to interfere 
with the action of the government on such a question. He, 
nevertheless, so far expressed his approval of the object of the 
memorial as to write, through his secretary, in the following 
terms : — 

" His Royal Highness has commanded me to inform you of 
the interest he feels in the work you have taken in hand, and 
his best wishes for your success." 

The following admirable letter in reply to an application to 
sign the memorial, was written by a gentleman who, from his 
extensive information and his varied acquirements, was emi- 
nently qualified to form an opinion on the matter* We allude 
to Sir Richard Bethell, now Lord Westbury, 

<'I think your suggestion a most valuable onOr It must be clear 
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to eveiy one wbo has attended to the subject at all, that soch an 
investigation as you suggest would tend more to give certaintj and 
accuracy to history, remove false impressions and errors as well in 
history as in biography, and generally give more assistance to the 
student of the laws, the institutions, and progress of the people, 
than any thing that can be suggested Private repositories will be 
found better stored with materials of great interest and instruction 
than even the public records, which are now being investigated with 
so much utility, under the direction of the Master of the Rolls. 

'* I may mention as an example, that I, and I believe many others, 
laboured under very erroneous notions with regard to the real poli- 
tical sentiments of Mr. Pitt with respect to the war with France, 
until the recent publication, by the Duke of Buckingham, of the 
Grenville correspondence. 

^' If circumstances had not led the Duke to publish these letters, 
many unfounded opinions would still have been prevalent But it is 
lamentable to think that the true materials for real history should be 
taken such little care of, and exposed to such contingences. 

'* The duty of inspection will no doubt be a very delicate one, and 
I am afraid the expense attending it will, in these times, be an insu- 
perable bar. Pray add my name to the memorial." 

The late Duke of Newcastle not only attached his name to 
the memorial, but wrote word that he should be glad to 
promote its object in any way. And another distinguished 
nobleman, Lord Robert Cecil, now the Marquis of Salisbury, 
who is the proprietor of an extensive and very valuable collec- 
tion of manuscripts, and who, on that account^ as well as from 
his great attainments, we are very glad to see in the present 
commission, expressed his very cordial approval of the under- 
taking, and his hearty wishes for its success. 

Mr. H. Halford Vaughan, late Professor of Modern History 
in the University of Oxford, wrote ^ follows on the subject of 
the memorial : — 

" I cordially concur in the appreciation, which such a document 
implies, of private manuscripts and documents ; and if you are pre- 
pared to point out a sufficient number of intelligent and qualified 
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persons who would certainly consent to act on rach a commission aa 
joo propose, I most willingly authorise you to add my name to the 
paper. Otherwise, I should, in spite of my meet perfect approbation 
of your views, dedine personally to address the Prime Minister on 
the subject, lest it should embarrass him to appoint an unpaid com* 
mission to execute a troublesome, though interesting and important 
task." 

Lord Lyndhurst^ Lord Cranworth^ and Lord Kipon each 
wrote to express their decided approval of the object of the 
memorial, and their wishes for its success ; as did also Dr. Short, 
the present Bidhop of St. Asaph, and author of the admirable 
'^History of the Church of £ngland," who expressed his 
opinion that '^ the plan, if judiciously carried out, would pro- 
duce great good." ELis views were echoed by those distinguished 
historians — Mr. Hallam and Mr. Grote. 

Two ladies of considerable literary eminence expressed their 
sentiments on the subject of the memorial on being asked 
to add to it their signatures. The first of the following notes 
is from the late Mrs. Jameson, the distinguished authoress of 
^^ Sacred and Legendary Art," and other works of great value 
as historical records. — 

<< Mrs. Jameson presents her compliments to Mr. G. Harris, and 
has added her signature to the enclosed paper with much satisfaction. 
She cannot doubt of the utility of the plan proposed. In Italy, 
where the family archives are preserved with great care, they form 
an almost inexhaustible, as well as invaluable, treasury of dates and 
documents for the use of the historian." 

The next of the letters is from that well-known authoress, 
the talented writer of the " Lives of the Queens of England.'* 

** Miss Agnes Strickland presents her compliments to Mr. G. Har- 
ris, and has much pleasure in adding her signature to the distinguished 
names of those who have united in the memorial to the Earl of 
Derby. No one can coincide more heartily in recommending the 
object of the memorial than herself, having derived the most import- 
ant assistance in both series of her royal female biographies, the 
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' Lives of the Qdeens of England/ and ^ Lhres of the Queens of 
Scotland,' from the evidences furnished by unpublished contemporary 
documents. In proof of this assertion, it is only necessary to mention 
the affectionate and reverential letter of Margaret, Countess of 
Lennox, Darnley's mother, to her unfortunate daughter-in-law, 
Mary Queen of Scots, recently brought to light, and published in 
the fifth volume of Miss Agnes Strickland's * Lives of the Queens of 
Scotland,' with a facsimile of the original, fully verifying Mary's 
assertion * that her mother-in-law was on terms of the most friendly 
and confidential correspondence with her, and fully satisfied of her 
innocence of the crimes that had been laid to her charge.' 

" Again, one of the letters of the Earl of Shrewsbury, edited by 
Lodge, proves that Darnley's servant, Thomas Nelson, who was 
taken alive out of the ruins of the House of Kirk of Field, was in 
Lady Lennox's service at the time ; therefore. Lady Lennox must 
have been in fiill possession of the facts, and would not thus have 
written to Maij, unless thoroughly satisfied that she was innocent of 
all the violations of wifely duty laid to her charge. 

" Such are the important evidences in controverted cases that are 
to be found in unpublished letters." 

Recourse was had to the advice and opinion of Sir Frederick 
Madden, at that time at the head of the Manuscript Depart- 
ment in the British Museum, who, with great kindness and 
courtesy rendered his assistance on this occasion. He, however, 
thought that it would be impossible for him to undertake the 
duties referred to, as proposed in Mr. Harris's paper, which some 
persons considered might very advantageously be performed by 
certain of the oflScers employed in that institution, but who had 
already more on their, hands than they could get through. He 
considered, nevertheless, that it might fairly be submitted to the 
consideration of the trustees of the Museum whether they 
would appoint oflScers to carry it out. He thought that an 
unpaid commission, consisting of such men as Lord Macaulay 
and Lord Stanhope, would be the best means of accomplishing 
the plan ; but he recommended to limit the inquiry in the first 
. instance, into the contents of cathedral, corporation, and col- 
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lege collections, before going into those belonging to private 
individuals. "Sir Frederick Madden expressed an opinion 
highly satisfactory as to the value of the scheme, and the im- 
portant matter which, by this means, was likely to be brought 
to light. 

Applications were accordingly made to those who have the 
control over some of cathedral and corporation collections of 
original manuscripts, many of which require arrangement, 
and several of which are in a highly unsatisfactory state, both 
as regards the assortment and the preservation of these very 
valuable documents, more particularly with the view of ascer- 
taining, as far as possible, the feeling of those bodies with re- 
gard to any inquiry of the nature proposed As far as could be 
learnt, the sentiments entertained by these persons were highly 
satisfactory as regards the conduct of the inquiry. Direct 
application was made to the Dean and Chapter of one of our 
most important cathedrals, in whose keeping a large collection 
of valuable manuscripts are deposited, and the prompt reply 
was that " they can foresee no diflSculty whatever in giving per- 
mission to you inspectors to search their manuscripts whenever 
they may desire to do so." From other ecclesiastical bodies 
to whom applications were made, correspondingly satisfac- 
tory replies were received. 

Application was also made to some of our oldest corpora- 
tions in order to ascertain both the nature of the documents in 
their possession, and their willingness to have them inspected 
under the authority of the proposed commission. In the case 
of two of these corporations the manuscripts were at once ex- 
hibited without reserve, and very interesting the inspection 
proved, showing what valuable information might be obtained 
by following up this part of the proposed inquiry, and which 
we hope w^ll still be effected by the present commission, al- 
though we do not hear of any steps being taken in that direc- 
tion, and do not know whether such an inquiry is strictly within 
their province. From the town clerk of one of the most 
ancient city corporations, a reply was received which evinced at 
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once the extreme desirableness of having the papers in their 
possession inspected and arranged in the manner proposed, 
and also the willingness of the members of the corporation to 
allow these measures to be taken, provided that proper and 
competent persons were appointed who would do the work 
efficiently. Indeed, no single instance of direct refusal occurred 
in reply to applications made on these conditions. The letter 
from the Town Clerk of the corporation, particularly referred 
to, was in the following ternis : — 

" The deeds and records of the corporation are at present in such 
a confused state as would make any instructiye or satisfactory exami- 
nation of them impossible. They require arrangement according to 
dates and subjects, and, I believe, that the collection would then be 
found one of the most ancient and interesting in the kingdom. The 
stone-vaulted chamber, in which the manuscripts are kept, is so 
admirably available for this purpose that time seems to have had 
little or no effect upen even the most ancient documents. Certainly 
our charters of six or seven hundred years old are every way as per- 
fect as if written yesterday. 

" It would afford me much pleasure to let you have a private in- 
spection of the muniment room, and I should be glad to receive from 
you any suggestions you could give as to the arrangement of the 
contents." 

An inquiry into parish registers and other parochial docu- 
ments, including ancient vestry proceedings, in which will 
frequently be found entries of great historical interest and 
value, was another department of inquiry that was intended 
to have been undertaken by the proposed commission. No 
opposition could have been offered to this part of their re- 
searches, aud so far as experience could supply any solution to 
this portion of the subject, every facility and assistance would 
be at once rendered by the clergy and others who are in pos- 
session of these documents. 

Before the memorial, praying for the appointment of a com- 
mission to inquire into the contents of private manuscript col- 
lections, was considered quite ready for presentation to Lord 
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Derbjy who was at that time First Lord of the Treasury, that 
nobleman resigned office, and was succeeded by Lord Pahner- 
stoD, during the month of June» 1859. As several of the 
noblemen and gentlemen who were asssociated with Lord 
Paknerston in the formation of a new government had signed 
the memorial, including Lord Campbell, the Duke of Argyll, 
the Duke of Newcastle, Lord John Russell, Lord Ripon, 
Mr. Gladstone, and Sir George Comewall Lewis, the hopes of 
those who were mainly interested in the success of the memo* 
rial were naturally raised very high ; and it was confidently 
expected that through the influence of these gentlemen, some 
of whom had expressed themselves so warmly in it favour, as 
also from the literary turn of others, their request would be we 
think acceded to. It was determined| therefore, at once to pro* 
ceed with the presentation of the memorial to the First Lord of 
the Treasury, which wasaccordingly done on the 9th of July 
1859, at his lordship's private residence, Cambridge House, 
by a deputation, which he received in the most courteous man- 
ner, and entered into the whole question very fully with them, 
more particularly the estimated expenses of the commission, 
which were calculated at 2,0002. per annum. Lord Palmerston 
observed that the matter was a very important one, and that 
no doubt a great deal of valuable information would be 
brought to light if the commission were granted ; but there 
were others besides himself to be consulted before giving an 
answer. The names of several gentlemen, who were thought 
particularly eligible to serve on the commission, were sub- 
mitted to Lord Palmerston, among them the present Marquis 
of Salisbury, the late Earl of Ellesmere, Lord Brougham, 
Lord Eversley, the Bishop of St. David's, and Mr. Shirley, 
M.P. 

No communication being received from Lord Palmerston, 
a letter was addressed to his Lordship on the 29th of Novem*> 
ber, asking whether any decision had been arrived at on 
the subject, and offering to submit to his lordship's con- 
sideration — 
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** A dranght of the terms on wliich the memorialists desire that 
the commission should be granted, specifying the restrictions and 
limitations which might be imposed, so as to obviate as far as possi- 
ble any objections which might be raised, or any misapprehension 
which might exist as to our intended course." 

To this letter a reply was at once sent, stating that — 

** Her Majesty's Goyernment would be better able to come to a 
decision if you would forward to Lord Palmerston the details which 
you mention, stating at the same time whether it is proposed that 
the commission should be paid or unpaid, what its specific 
functions and powers should be, what the probable annual expense, 
and what the duration of such commission would be, and in what 
way, the result of its inquiries would be utilized." 

The memorialists accordingly at once forwarded to Liord 
Palmerston *^ a specification of the terms, in which it is pro- 
posed that the commission for inquiry into private collections 
of manuscripts should be granted, together with the intended 
plan of operation." 

It was here proposed that fifteen commissioners should be 
selected from those persons who had signed the memorial, one 
third at least to be owners of manuscripts. The commissioners 
were not to be paid, but it was stated that money would be 
required for the rent of ofiSces, printing and other incidental 
expenses, payment of the inspectors of manuscripts, and for 
the salaries of the secretary and clerks. It was estimated 
that 2,000Z. a year would be suflicient, with 1,000Z. for an 
outfit to set the commission afloat. As most of the work and 
the whole of the correspondence must necessarily be carried 
on by the secretary, it was apprehended that the duties of the 
commissioners would not be very onerous, and that a meeting 
of a quorum of them, once a fortnight for a couple of hours, in 
order to superintend the proceedings of the secretary, and to 
give general directions, would be all that would be required of 
them. 

Circulars were proposed to be prepared stating the objects 
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of the commission generally, which were to be sent to all 
proprietors of manuscripts, so that they might avail themselves 
of the commission if they desired to do so, but no special appli- 
cation was to be made to any proprietor of manuscripts to 
submit his papers to the inspection of the officers of the 
commission. 

When any proprietor of manuscripts applied to have his 
papers inspected, an inspector was to be sent down by the 
commission, who would draw up a general report of the con- 
tents of the collection, such report to be submitted in the first 
instance to the proprietor, and not to be made public without 
his consent ; and any special matters in the papers, that it might 
be deemed prudent to keep secret, were required to be com- 
municated to the owner, and were not to be divulged without 
his consent. It was also decided that title deeds of less than 
150 years old should on no account be inspected, and that no 
papers should be removed from the custody of the proprietor. 

The inspectors were to offer to stamp and page any collection 
of manuscripts, so as to ensure them against being purloined. 

When any report upon a collection of papers was made to 
the commission, if the commission deemed it of sufficient import- 
ance,- they were to order the whole or a portion of it to be 
printed, and to be sold at the same rate as the parliamentary 
papers. And copies were to be supplied gratis to such public 
libraries as the government should direct, and to be laid before 
parliament. 

Copies of particular papers of great value were to be also 
printed and circulated in the same manner. 

The collections in the cathedral and corporation libraries 
and muniment rooms, it was suggested, would probably first 
engage the attention of the commission, and would occupy 
the inspectors until the consent of the owners of private collec- 
tions had been given. 

As regards the duration of the commission, it was thought 
that twenty years would not be more than sufficient to enable 
it to complete its labours ; but it was suggested that it might 
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be granted for five years onlj^ on the understanding that^ if it 
worked successf uUy^ the time should be extended. 

The utility of the inquiry both to the proprietors of these 
papers and to the public, was stated to be of the nature already 
referred to in the present article. 

It was further suggested that^ so far from the inspection of 
these manuscript collections being likely to lead to the disclo- 
sure of private family matters which it might be thought desir- 
able to keep secret, it would be ascertained by the inspectors, 
and reported confidentially to the owners, whether there were 
any documents which ought on this account to be put aside ; 
and this would be done at once, instead of the collections, as 
at present, being left open to anyone who might be privileged, 
or obtain the consent of the owner to look through them, and 
who would not be under the same restraint. 

We believe that all persons conversant with the subject will 
be of opinion that, by the conditions here proposed, every 
possible precaution was taken as regards the security of the 
collections of documents which might be opened to the Com- 
mission ; while every effort would be made to render the 
information thus obtained as serviceable as possible to the 
public, and for carrying on the inquiry with as little expense 
as possible, consistently with its efficiency. 

The following letter was, however, received from the Under- 
Secretary of State for the Home Department : — 

** Whitehall, 3rd June, 1860. 
" Sir, 

*« I am directed by Secretary Sir George Lewis to inform you that 
Viscount Palmerston has forwarded to him the letter which you 
addressed to his lordship on the 12th ult., submitting a specification 
of the terms on which the proposed commission for inquiring into 
private collections of manuscripts might be granted, and the intended 
plan of operation. And I am to inform you that her Majesty's 
Government, after having consulted the Master of the Rolls, have 
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come to the conclusion that it will not be ad^-isable to issue the pro* 
posed commission. 

*• I am, Sir, 

''Tour obedient ■errant, 

" H. Waddingtok. 
" George Harris, Esq." 

Thus a decided negative was at length put upon the applica- 
tion of the memorialists, and that by a distinguished man of 
letters, who had himself signed the memorial praying for the 
issuing of the commission. Of course, no further steps were 
taken in the matter, beyond a representation which was made 
by Lord Brougham to Sir G. C. Lewis; but the only result 
of this seems to have been to induce this warm supporter of 
the memorial while he was on the opposition side of the House, 
the more decidedly and resolutely to express his opinion 
against the propriety of issuing the commission desired. 
Nevertheless, in April last, more than nine years after the 
refusal to grant the request of the memorialists, a commission 
was issued by the present Government, greatly to its credit, of 
very nearly, if not exactly, the same nature, and upon 
almost precisely the same terms, as that asked for in the 
memorial alluded to. In the commission in question it is 
recited, following closely upon the terms of the memorial itself, 
that— 

** There are, belonging to many institutions and private families, 
various collections of manuscripts and papers of general public inte- 
rest, a knowledge of which would be of great utility in the history of 
law, science, and general literature, and that in some cases these 
papers are liable to be lost or obliterated, and that many of the pos- 
sessors of such manuscripts would be willing to give access to them, 
and permit their contents to be made public, provided that nothing 
of a private character, or relating to the title of existing owners, 
should be divulged." 

Under this commission, in which no locality whatever is 
specified as to which it is extended or confined, neither Eng- 
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land^ Scotland, Walesj Ireland, nor even our town of Berwick- 
upon-Tweed " being named, the Commissioners are authorii^ed 
" to call in the aid and co-operation of all possessors of 
manuscripts and papers, inviting them to assist in furthering 
the object of this commission, and to ^ve them full assurance 
that no information is sought except such as relates to public 
affairs, and that no knowledge or information which may be 
obtained from their collections shall be promulgated without 
their full licence and consent." The Commissioners are also 
authorized, ^^ with the consent of the owners of such manu- 
scripts, to make abstracts and catalogues of such manuscripts," 
and they are to have " power to invite the possessors of such 
papers and records as they deem it desirable to inspect, to 
produce them.'' 

The Commissioners nominated are Lord Romilly, the 
Master of the Rolls, to whose efforts in relation to the 
public records we have already alluded ; the Marquis of 
Salisbury, who was proposed as one of the Commissioners by 
the memorialists, and who is the owner of a large and valuable 
collection of manuscripts ; the Earl of Airiie ; Earl Stanhope, 
who from the extensive use which he has made of historical 
manuscripts, well knows how to turn such treasures to the best 
account; Lord Edmond Fitzmaurice; Sir William Stirling 
Maxwell, Bart. ; Dr. Bussell, the President of the College of 
Maynooth ; Dr. Dasent, who has acquired for himself a high 
reputation from his translation of Norse manuscripts; and 
Sir Thomas Duffus Hardy, the Deputy-Keeper of the 
Records, whose extensive information on all subjects con- 
nected with manuscripts, must render his services in the 
present enquiry of the utmost value. 

Some surprise and regret have nevertheless been expressed 
that out of the numerous and highly influential and distin- 
guished body of men who signed the memorial to the 
government for a commission of enquiry into our manuscript 
collections, two only should be included in the present com- 
mission. Notwithstanding the efforts that were made by the 
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council ci the National Association for the Promotion of 
Social Science to bring this matter to a successfol issue, and 
the advantage that has been taken of their labours by the 
present commission, it does seem somewhat invidious and 
unjust that they should, one and all, be rigidly and utterly 
excluded from any co-operation in this great work, which was 
one of the first grand measures undertaken by the Society, 
that has accomplished so much to further the spread of infor- 
mation, and the general promotion of civilization. To the 
support of this measure^ Lord Brougham brought to bear all 
his vast energies, his varied information, and his acute pene- 
tration. He was the first to espouse the proposal after it had 
been brought forward at the meeting of the Association in 
1857; he was unremitting in his efforts to press its considera* 
tioQ on the government; and he was the last to stand by it 
until the government decided that no further proceedings 
should be taken in the granting of the commission. 

A circular was issued by the recently appointed commis- 
sioners in May last, which was sent to the various owners of 
manuscripts, and other persons interested in the enquiry ; in 
the framing of which, it appears to us, but of which our readers 
are as well able to judge, that they have precisely followed the 
proposal submitted to Lord Palmerston. In this circular they 
state that — 

^' If any person express his willingness to submit any paper or 
collection of papers within his possession or power to (he examination 
of the commissioners, they will cause an inspection to be made by 
some competent person : upon the information derived from whom 
the commissioners will make a private report to the owner on the 
general nature of the papers in his collection. Such report will not 
be made public without the owner's consent, but a copy of it will be 
deposited and preserved in the Public Record Office, to which no 
persons will be allowed to have access without the consent of the 
owner of the papers reported on. 

'^ Where the papers are not mere isolated documents, but form a 
collection which. appears to be of literary or historical value, a chro- 
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nological list or brief calendai* will be drawn up, and a copy thereof 
presented to the owner, and to no other person without his consent ; 
but the original of such calendar will be deposited in the Public 
Record Office, to which no person will be allowed to have access 
without the consent of the owner of such collection. 

*' The commissioners will also, if so requested, give their advice as 
to the best means of repairing and preserving any papers or MSS. 
which may be in a state of decay, and are of historical or literary 
value. 

**To avoid any possible apprehension that the examination of 
papers by the commissioners may extend to or include any title 
deeds or legal documents, I have to call your attention to the fact 
that nothing of a private character, or relating to the titles of existing 
owners is to be divulged, and to assure you that positive instructions 
will be given to every person who examines the MSS., that if, in the 
course of his examination, any title deeds or other documents of a 
private character chance to come before him, they are to be instantly 
put aside, and are not to be reported on or calendared under any 
pretence whatever. 

*' The object of the commission is solely the discovery of unknown 
historical and literary materials, and in all their proceedings the 
commissioners will direct their attention to that object exclusively. 

** In no instance will any MSS. be removed from the owner's resi- 
dence without his request or consent ; but if for convenience the 
commissioners be entrusted with any MSS., they will be deposited in 
the Public Record Office, and be treated with the same care as if 
they formed part of the public muniments, and will be returned to 
the owner at any time specified by him. 

*^ The costs of inspections, reports, and calendars, and the con- 
veyance of documents, will be defrayed at the public expense, without 
any charge to owners." 

It does not, however, appear that any thing is to be done by 
the present commission as regards the enquiry into the collec- 
tions of cathedral or corporate bodies, or into parochial 
registers or documents, many of which are in a very unsatis- 
factory state, contain information of real value, and the 
investigation of which might advantageously engage the 
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attention of the commission for some time to come ; during 
which period the owners of private collections will have had 
time to consider the propriety of opening them to the com- 
mission, which we doubt whether many of them will be 
inclined to do all at once. One beneficial result of the com- 
mission will, probably, be that it will induce several owners of 
papers to look into their collections, and, perhaps, arrange for 
their classification independent of the commission. We do 
not quite see the necessity of excluding from examination all 
documents relating to titles, as some ancient grants and 
charters«are of great historical value. The exception pro- 
posed to Lord Palmerston of title deeds less than 150 years 
old, was surely sufficient to satisfy the owners, without need- 
lessly abridging the extent of the enquiry. 

The National Association for the Promotion of Social 
Science may fairly congratulate itself on the issue of this com- 
mission, although its efforts are wholly unrecognised, and are, 
probably, even unknown to the public at large. The value to 
the nation of the boon thus granted, compensates, however, for 
any mortification which they might feel at being so entirely 
excluded from all participation in this great undertaking. The 
complete and literal adoption of the proposals framed by them, 
only the more satisfactorily testifies to the judicious and practical 
nature of the plans which they proposed to the government. We 
trust that the establishment of the project is now complete, and 
that it will be carried out in a manner every way worthy of its 
importance. The measure is a national one, authorised by the 
government of the country, without which its success could not 
be certain. On the whole, we feel bound to tender ourbest thanks 
to the present ministry, and to Lord Romilly also, for having 
at length brought to a successful issue this very important ques- 
tion. We doubt not that results of a most valuable kind will 
be achieved by the labours on which the commission is now 
entering. A vast mine of historic treasure is about to be 
opened, and rich and varied is the intellectual wealth that may 
be gathered by this means. The materials to be worked up 
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are not only very different in their nature, but very abundant 
as regards their extent. Documents which are in reality now 
only waste paper, will at once acquire sterling value, and may 
be turned to great account from the information to be 
gleaned from their contents. Stores of intellectual wealth, 
which are at present of no avaU, may be rendered of the ut- 
most importance alike to the historian, the biographer, and the 
jurist. And we can only hope that the varied and solid use 
to which these researches will be applied, may be fully in all 
respects commensurate with the extent to which we anticipate 
they may ultimately be pursued. • 



Art. VI. — TODD'S PARLIAMENTARY GOVERN- 
MENT IN ENGLAND. 

On Parliamentary Government in England; its Originy Deve* 
lopmenty and Practical Operation. By Alpheub Todd, 
Librarian to the House of Commons of Canada. In Two 
Volumes. Vol. II. London: Longmans, Green, and Co. 
1869. 

THERE could be no better exposition of the theory and 
practice of Parliamentary government in England than 
that contained in the treatise of Mr. Todd, now completed by 
the volume before us. We call it a treatise, because it is 
really an elaborate work, well conceived and well executed, 
laying down sound principles and presenting accurate informa- 
tion, going fully into every matter directly connected with its 
subject, and combining the qualities of an admirable text-book 
with those of a carefully prepared digest of cases. Those who 
have not read the volumes of Mr. Todd may imagine that it 
may be necessary to make some allowances for the disadvan- 
tages under which the author wrote, at a distance from the 
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scene of action, and with no personal acquaintance with the 
various influences which affect the working of our Parlia- 
mentary system. But no one can have advanced very far in 
the perusal of the work without entirely abandoning any such 
notion, as there is scarcely anything, except an occasional 
expression not quite according to the ordinary usus loquendi, 
which will suggest the fact that it was not written at the very 
centre of political life^in England, by one fully conversant in 
his own proper person with the debates in Parliament, and 
with the views which prevail in the best political society in 
the metropolis. And not only is this the case with respect to 
all the more important questions bearing on the subject of the 
work, but we can see also a clear knowledge and just appre- 
ciation of a variety of matters, to the importance of which 
ordinary politicians are not always sufficiently alive. 

There is throughout abundant evidence that Mr. Todd is 
fully aware, not only of the general political views which prevail 
in this country, but of the opinions which exist in different 
sections of the community on special questions. No matter of 
interest relating to the government of the United Kingdom 
seems to have escaped his observation, and the references in 
the notes show an extent of reading and a knowledge of 
current history which fully entitle his work to be considered 
as an authority on the important subject of which it treats. 
Mr. Todd's ** Parliamentary Government in England " ought 
to have a place along with Sir Erskine May's *^ Parliamentary 
Practice" and "Constitutional History" on the shelves of 
every member of the Legislature. 

In a former number* we reviewed at some length the first 
volume of Mr. Todd's work. The principal topic discussed in 
that volume was the Royal prerogative in connection with 
Parliament. It appears that the publication of the earlier 
volume was undertaken sooner than the author had originally 
contemplated, from local considerations, and that, in order to 
accomplish this, he had been obliged to change, in some 
♦ February, 1868. 
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respect, the order of the work. He says, in the preface to the 
present volume : — 

"The history and development of the King's Councils, and the 
interior working of the Cabinet, ought properly to have followed my 
exposition of the kingly office, and such had been my first design. 
Bat as these chapters were not sufficiently advanced to admit of their 
insertion in the first volume, I preferred to omit them from their 
proper place, rather than postpone the publication. I mention this, 
as it will explain what might otherwise be regarded as a defect in 
the work itself." Vol. II., p. x. 

We do not think, however, that the deviation which has 
taken place from the plan as originally conceived by the 
author is very material in a work which must be chiefly 
valuable as one of reference ; and, at all events, the additional 
time afforded to the author has enabled him to bring down his 
narrative to the present day, where here, no less than in the 
Dominion, we are entering on a new order of things. 

The most important part of the present volume is that 
which relates to the Cabinet Council. In no other work is 
the same information to be obtained with respect to the 
history of that important body, its present organisation, and 
its proper functions. As is well known, neither Blackstone 
nor Delolme mention the existence of the Cabinet, and Mr. 
Todd has pointed out that in none of the writings of the 
statesmen who framed the constitution of the United States is 
there anything to show that they were acquainted with the 
position which it occupied in our political system. It was 
never constituted by any formal proceeding, its functions were 
never defined by any authority, and its existence is still unre- 
cognised in the constitution. It grew, in fact, out of, or rather 
was necessarily involved in, the system of Parliamentary 
government. Since the Revolution, as Macaulay has put it, 
the Cabinet has really been " a committee nomiifated by the 
Crown out of the prevailing party in Parliament." 

Mr. Todd justly lays it down that the cardinal principles on 
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-which the working of parliamentary goyemment depends 
are: — 

'^(1) The rale which requires political unanimitj in the Cabinet; 
(2) the practice of simultaneous changes of the whole Cabinet, as a 
result of its dependence on parliamentary majorities ; (3) the office 
of Prime Minister, as a means of perfecting the machinery of ad-* 
ministration, and of inauring the carrying out of a policy that shall be 
acceptable alike to the sovereign and to parliament.*' Vol. II. p. 102* 

These principles, howeyer, haye only been gradually estab- 
lished, and in truth it is only in recent times that they have 
obtained the force and authority which they are now ad- 
mitted to possess. Eyen as late as 1812, during the Regency 
an attempt was made to form a ministry, consisting of Whigs 
and Tories, with an offer to the former of a majority of one 
in the Cabinet. This was not intended to be a coalition 
government, which is in itself no violation of the principle of 
political unanimity. With respect to a simultaneous change of 
the whole Cabinet, that which took place when Lord North's 
ministry went out in 1782 was the first instance that had 
occurred, although then Lord Thurlow remained as " the 
Kinor's Chancellor." The office of Prime Minister we need 
scarcely add, has been gradually developed in the hands of 
such men as Sir Robert Walpole, the two Pitts and Sir 
Robert Peel. 

The changes which have taken place in the character of the 
Cabinet Council from the time when it first arose to the pre- 
sent day have been clearly and fully explained by Mr. Todd; 
and he thus describes its present position — 

" Thus oscillating to and fro in the process of successi<re genera- 
tions, from the epoch of the Revolution until now, the powers of 
the Cabinet Council have gradually attained to maturity, until the 
entire administration of the affairs of the Kingdom, at home and 
abroad, has been assigned to the responsible advisers of the crown 
for the time being ; leaving to the sovereign little else than the right 
to offer suggestions, to exert a personal influence on the public policy. 
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and the conduct of affairs, with the power which, however, can he 
exercised only under certain limitations — of giving or withholding 
his assent to the recommendations of his responsible ministers.'* 
Vol. 11 p. 14. 

*' Meanwhile it should be distinctly understood that while all im- 
portant questions, which from time to time may occupy the attention 
of the government, and all plans of action, whether to be carried 
out by acts of legislation or of administration, are first proposed, 
considered, and agreed to by the Cabinet, it is nevertheless a 
deliberative body only, and whatever powers may belong to its 
members individually by virtue of their respective offices of state, it 
has no authority to act collectively, except through the instrumentality 
of the Privy Council, of which, technically considered, it must still be 
regarded as a committee.*' Vol. II. p. 144. 

So completely is the Cabinet Council as a governing body 
unrecognised by the law, that the names of the individuals 
who compose it are never officially communicated to the public. 
The Qazette merely announces that certain privy councillors 
have been appointed by the Queen to fill certain high offices 
of state, but there is no legal record of the names of those 
who have a seat in the Cabinet. The fact that Lord Mans- 
field, when Chief Justice of the King's Bench, was in the 
Cabinet during more than one administration, was not certainly 
known to Parliament and the country at the time, and was not 
made public until several years after he had resigned his seat. 

Previous to the case of Lord Mansfield, Lord Hardwicke, 
while Chief Justice of the Common Pleas, had been a Cabinet 
Minister for a short time. Having been appointed Lord Chan- 
cellor, with a seat in the Cabinet, he did not resign his chief 
justiceship until nearly four months afterwards. JN'either of 
these instances, however, attracted public attention at the 
time — that of Lord Hardwicke from being entirely excep- 
tional in its nature ; and that of Lord Mansfield from the fact 
not being certainly known. But when in 18u6, Lord Gren- 
ville introduced into the Cabinet as president of the Council, 
Lord Ellenborough, then Chief Justice of the King's Bench, 
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strong resohtionfl were brought forward in both Hooses of 
Parliament against the appointment. In the Lords the reso- 
lutions were rejected without a division, and in the Commons 
by a large majority. Lord Ellenborough retained his seat 
until a change of ministry took place ; but in the debate in the 
House of Lords in 1837 upon the Lords Justices* Bill, his 
Bon^ the present Lord EUenboroagh, informed the House that 
he had heard his father say, that while he thought those who 
defended his appointment had ** very much the best of the 
argument^'* yet^ if the thing were to be done again, he should 
not act as he had done. Such an appointment would not be 
likely to be made at the present day, and would certainly be 
considered as liable to grave constitutional objections. 

In the chapter on the Ministers of the Crown in Parliament, 
much valuable information may be found, methodically 
arranged and lucidly stated. The subject is divided into three 
heads: — I. The presence of the Ministers of the Crown in 
Parliament. II. The functions of the Ministers of the Crown 
in relation to Parliament. III. The responsibility of Minis- 
ters to Parliament, and particularly to the House of Commons. 
We need scarcely add, that in discussing the important 
questions which these subjects involve, Mr. Todd not only 
displays a perfect knowledge of constitutional history and 
practice, but shows in all cases a sound judgment in the 
opinions which he expresses. It would be impossible to treat 
of such matters in a better tone, and in a more thoroughly 
impartial spirit. 

The responsibility of ministers to Parliament, it is obvious, 
is the great principle which renders Parliamentary government 
practicable and safe ; and it is by means of the presence of 
ministers in Parliament that their responsibility is brought 
into practical operation. No administration can remain long 
in office which does not possess the confidence of Parliament, 
and particularly of the House of Commons. With respect to 
a dissolution under such circumstances, Mr. Todd states the 
following clear and pertinent rules : — 
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** Firstly, a dissolution may properly take place in order to take 
'the sense of the country in regard to the dismissal of ministers by 
the sovereign, as in 1784, 1807, and in 1834. 

^' Secondly, on account of the existence of disputes between the 
two Houses of Parliament, which have rendered it impossible for 
them to work together in harmony. But, happily, there have been 
no cases of this kind since the complete establishment of Pai-lia- 
mentary government. 

''Thirdly for the purpose of ascertaining the sentiments of the 
constituent body in relation to some important act of the executive 
government, or some question of public policy upon whicb the 
ministers of the Crown and the House of Commons are at issue. 

*' Fourthly, whenever there is reason to believe that the House of 
Commons does not correctly represent the opinions and wishes of the 
nation.*' (Vol. II., page 405.) 

The chapter on the ministers of the Crown in Parliament 
brings to a conclusion the sketch of the origin, development, 
and present state of the governmental system of England, 
Mr. Todd, however, has added two supplementary chapters, 
one on the Departments of State, their constitution and func- 
tions, and the other on the Judges in relation to the Crown 
and Parliament. In the former he examines the origin of the 
various departments of State, and the particular duties which 
devolve on the ministerial officers in charge of the same. This 
chapter is one of tho longest in the work, and supplies exceed- 
ingly valuable information on the functions and constitutional 
relations of the different departments of Government. 

The last chapter is one of great interest. The author, we 
believe, is perfectly correct in stating that it is the first 
attempt to supply information as to the proper course of pro- 
cedure in Parliament against judges. Lord Brougham, in his 
*^ Treatise on the British Constitution," stated, in reference to 
the removal of a judge by a joint address of the two Houses 
of Parliament, that there was no instance of this having 
been done, and the law officers, in an opinion dated April 12, 
1862, made a similar remark, quite overlooking, as Mr. Todd 
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observes, the case of Sir Jonah Barrington, not to mention the 
several other cases cited by him in thi« chapter. 

Bj the Act of Settlement, passed in the year 1700, it was 
provided that after the accession of the House of Hanover to 
the throne, judges' commissions should be made* quamdiu $e 
bene ffesserinty and their salaries ascertained and established ; 
but, that upon the addresses of both Houses of Parliament it 
should be lawful to remove them. It is obvious that the tenure 
of office is thus made conditional on good behaviour, and of 
course the common law remedies will apply in case of a breach 
of the condition annexed. These were stated by Mr. (after* 
wards Lord) Denman, at the Bar of the House of Commons, 
when appearing as counsel for Sir Jonah Barrington, to be (1), 
a writ of scire facias to repeal the patent by which the office had 
been conferred ; and, (2), a criminal information at the suit of 
the Attorney-General. In addition to these, where the mis« 
behaviour amounts to actual crime, there may be the proceed-* 
iDg by impeachment. 

The most important remedy, however, in such cases is the 
action of Parliament by a joint address of the two houses 
to the Crown. This action may be invoked in cases where 
the misconduct of the judge does not amount to a legal 
breach of the conditions on which the office is held. The 
liability, in fact, to this kind of removal, as Mr. Todd states, is 
'^a qualification of, or exception from, the words creating a 
tenure during good behaviour, and not an incident or a legal 
consequence thereof." It need scarcely be said that neither 
House of Parliament will exercise the right which the Act of 
Settlement confers, except where the misconduct imputed is 
of a grave description, and where the circumstances fully 
warrant the adoption of so formidable a proceeding. 

In the case of Mr. Justice Fox, of the Irish Bench, in 1805, the 
proceedings were abandoned on the ground that they should have 
originated in the House of Commons and not in the House of 
Lords. But Articles of Charge against Baron McCleland were 
rejected in the House of Commons in 1819, and the House of 
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LordSj in 1821, refosed to take proceedings against the Chief 
Baron O'Gradj. SimHarlj in the case of Mr. Kenrick, a 
Judge of the Great Sessions in Wales, the House refused to 
proceed. The case of Sir Jonah Barrington, Judge of the 
Admiralty in Ireland, which occurred in 1828, was the first 
instance in which an address for the removal of a judge was 
agreed to by the two Houses and complied with by the Crown. 

These cases, along with several others that have occurred^ 
are given by the author with considerable fulness in his chap- 
ter on this subject, and from them he deduces the correct mode 
of proceeding in Parliament, where it is necessary to conduct 
an investigation into the conduct of a judge. The joint ad- 
dress ought properly to originate in the House of Commons. 
The action of Parliament may originate either on Articles of 
Charge presented by a member, or after a preliminary inquiry 
by royal commission, or by a select committee of the House, 
or upon a petition presented to the House from some person or 
persons having a cause of complaint against a judge. Before 
consenting to a Parliamentary inquiry into the conduct of a 
judge, ministers should themselves have investigated the cause 
of complaint. The charges ought to be definite and distinct, 
and the misconduct alleged such, as if proved, would justify the 
removal of the judge. No address for such removal ought to be 
adopted, except after full inquiry into the matter of complaint, 
due notice having been given to the person complained of. 
Lastly, the address to the Crown ought to recapitulate the acts 
of misconduct which have occasioned the adoption of such 
address. It may be added that it is not merely judges of the 
superior courts who may be thus removed, the statute being 
equally applicable to the case of any judge who holds his 
office quamdiu se bene geeserit. 

The chapter concludes with an account of the tenure of 
office of colonial judges, and the mode of removing them for 
misconduct. The 22 Geo. II., c. 75, which gives power to the 
governor and council to remove from a patent office held 
durante bene placito, the holder of such office, in case of ab- 
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sence^ neglect of duty^ or nuBbehayiour, with a right of appeal 
to the Sovereign in Council^ extends to colonial judges, who» 
as long as they were appointed under Imperial Statutes gene- 
rally received their appointments during pleasure. But since 
tlie introduction into the constitutions of various colonies of 
the principle of responsible government, provisions similar to 
those contained in the Act of Settlement, both with respect to 
tenure and removal, have been enacted in the particular 
colonies. The case of Judge Boothby, in South Australia, 
affords an instance of an address by the two Houses of 
Parliament in a British colony for the removal of a judge. 
The whole subject of the removal of colonial judges is ably 
discussed by Mr. Todd, and various important cases are 
mentioned. 

We had intended to offer some observations on the system 
of Parliamentary government so ably and fully explained by 
Mr. Todd, with the view of considering the modifications 
which may he necessary in the present state of parties and of 
political feeling in this country. Without at all agreeing with 
the views which have been recently brought forward by a 
writer in the Quarterly Review^ we still think that there are 
Various changes in the system which might be advantageously 
introduced, which, while rendering it less rigid, would really 
make it more efficacious. Any attempt, however, to sketch 
out such changes would require a larger space than we can at 
present spare. Meanwhile, as strenuous supporters of Parlia- 
mentary government in England, we may be allowed to 
express our satisfaction that, during the present session, it has 
been found still vigorous and entire, notwithstanding the severe 
blows which had been inflicted on it during the two previous 
sessions. 
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Aet. VIL— the codes of new YORK. 

OUR object in the present treatise is not to enter into a 
disquisition upon Codification in general, but to attempt a 
review of the particular set of Codes which are designated in the 
title of this article. These Codes appear to be but little known 
in detail. All have heard of the Codes of New York ; very 
few appear to have opened them. At the present day, the 
subject of Codification has passed out of the domain of theory, 
and has become a practical question. We may probably see 
the work commenced in this country within a few years. 
Meanwhile, the construction of a digest is actually in progress. 
It is, therefore, desirable that we should be in a position to 
profit by the experience of our neighbours in the matter of 
Codification. 

Especially Is this true in the case of New York. The law 
of America is based upon, and is substantially identical with, 
our own. The New York Commissioners have therefore anti- 
cipated that task of Codification which is staring us in the face 
in this country. Other Codes are based upon a system of law 
different from that of England. The American Code takes 
effect among an Anglo-Saxon people governed by Anglo-Saxon 
law. 

The Code, or rather Codes, of New York originated thus. 
Previously to the year 1846, New York had a Court of Chan- 
cery and Courts of Common Law like those of England. It 
had also retained the English mode of pleading in both courts. 
In short, the judicial system of the state, originally identical 
with that of the mother country, had remained substantially 
unchanged. But by the Constitution of the state, as revised 
in 1846, a great change was wrought. The existing courts 
were swept away, and in their place was installed one Supreme 
Court, having jurisdiction both in law and equity. The judi- 
cial system thus established was similar in its main features to 
that recommended in the recent report of the Judicature Com- 
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mission of this countrj. No simultaneous change was, 
however^ made, either in the practice of the courts, or in the 
substantive law of the state. But it was enacted that two 
Commissions should be appointed: one to reduce into a 
written and systematic Code the whole body of the bw of the 
state, and the other to revise the existing rules of practice and 
pleading. By these two Commissions — respectively known as 
the Code Commission and the Practice Commission — ^the Codes 
of New York have been successively prepared and reported to 
the legislature. 

As reported complete, the Codes consist of five large octavo 
volumes, not inordinately thick, and printed with broad mar- 
gins and abundant blank spaces. Each volume contains a 
separate Code, dealing exhaustively with a distinct branch of 
law. They are, respectively, — the Code of Civil Procedure, 
the Code of Criminal Procedure, the Political Code, the Civil 
Code, and the Penal Code. The two first named originated, of 
course, with the Practice Commission ; the three latter with the 
Code Commission. The Code Commissioners have also prepared 
a Book of Forms, adapted for use in connection with the Codes 
of Procedure. The entire work was commenced in 1846, and 
was completed, by the issue of the Civil and Penal Codes, 
in 1865. 

Here we may correct a prevalent misapprehension. It is 
supposed by many that the Codes of New York are actually 
in force. This is not so. Not one of the codes, cls reported 
complete^ is in force in New York. How far t he last sentence 
requires modification in the case of the Code of Civil Proce- 
dure will presently appear. Both the Procedure Codes have, 
however, been adopted by certain of the other states and ter- 
ritories of the Union. The Civil and Penal Codes have also 
been adopted by the Legislature of the territory of Dakota, 
but apparently by no other body. 

Perhaps the first noticeable point, with respect to the Codes 
in question, is the comparatively short time within which 
they were drawn up. The Codes of Civil and Criminal 
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Procedure were reported complete within three years. The 
original Code Commission^ as distinct from the Practice 
Commission, broke down without doing anything; but 
another^ of which Mr. Dudley Field was a member, was 
appointed in 1857- By this body the Civil, Penal, and 
Political Codes were drawn up and reported complete 
within eight years. A similar rapidity of composition 
characterised both the Code of Justinian and the Code 
Napoleon. Neither code is the better for it. Whether that 
of New York has escaped a similar fate remains to be seen. 

We propose to direct our attention, in the first place, to the 
Code of Civil Procedure. But we must first explain what it 
is that we mean by that appellation. 

The history of the matter appears to be this — ^The Practice 
Commissioners of New York, of whom we have already 
spoken, reported a Code of Civil Procedure to the legislature 
in 1848. At that time, Mr. Dudley Field, well-known in this 
country, had been a member of the Commission for a few 
months only. What share he may personally have had in the 
preparation of the report of 1848, we do not know. A mea- 
sure based upon this report wais immediately introduced into 
the legislature and passed in the same session (Laws of 1848, 
c. 379). This constituted the first Code of Procedure. In the 
next year, 1849, a further and more complete Code of Proce- 
dure, superseding the former measure, passed the legislature. 
(Laws of 1849, c. 438.) This Act of 1849 is the Code of 
Procedure now in force in the state, and is the measure, which, 
in American reports and text- books, is designated by the term 
^ Code of Procedure." But even the Act of 1849 was not a 
complete and exhaustive measure ; and accordingly, in 1850, 
the Practice Commissioners, before mentioned, reported to the 
legislature a further and, apparently, a complete Code. This 
last-named document we propose to designate by the title 
" Code of Procedure as reported complete.^* This is the book 
which is generally to be found in the law libraries of this 
country, under the title. Code of Procedure of New York. This 
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volnme however, ue., the Code as reported complete in 1850, 
has never received the sanction of the legislature. It remains, 
therefore, a mere report devoid of any force or authority. The 
Code of 1849 is the measure which is actually in force. Sub- 
sequently, after the Practice Commission had ceased to exist, 
the Code Commissioners, as before mentioned, prepared a Book 
of Forms adapted for use under the new procedure. This book 
was laid before the legislature in 1861, but has received no 
authoritative recognition. It appears, therefore, that the Act 
of 1849, and not the Code as reported complete in 1850, con 
stitutes the Code of Procedure actually in force in New York. 
It is, therefore, upon the Act of 1849 that we shall comment, 
and to it we shall apply the term ** Code of Civil Procedure." 
The Code of 1850 will be called, as before mentioned, *' the 
Code as reported complete." It is only fair to observe, once 
for all, that when the Code of 1849 is criticised, it should be 
remembered that it does not represent the final and matured 
effort of the Commissioners, but is a comparatively crude and 
incomplete production. At the same time, the legislature of 
New York has not thought proper to make any use of the 
Code as reported complete ; and we are bound to presume 
that the legislature had good reasons for so doing. 

But while it is proper to distinguish between the Code as in 
force, and the Code as reported complete, there appears to be 
little difference between the general features of the two. The 
system contained in the one is, in general terms, identical with 
that of the other. Mr. Dudley Field, the great authority 
upon this question — ^himself a member of the Commission by 
which both Codes were prepared — treats the two as sub- 
stantially identical. We find, however, that American text 
writers distinguish between the two Codes, and regret that 
the Code as reported complete should have been suffered to 
remain a dead letter. 

Having said thus much, we may proceed to sketch out the 
existing procedure and course of pleading under the Code. 
This is especially interesting to Englishmen at the present 
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time ; when^ in the recent report of the Judicature Commission, 
a revolution in legal procedure has been recommended, and a 
new system suggested which will be seen to be very similar to 
that of New York, 

In the first place, it may be stated broadly that the pleadings 
prescribed by the Code resemble those in Chancery; while the 
proceedings at the hearing^ and the rules of evidence^ are bor- 
rowed from the common law. Every suit is commenced by 
service of a summons. This, however, is merely a concise 
document, calling upon the defendant to answer the complaint. 
The summons is not considered one of the pleadings. The 
first pleading is the complaint. This may, or may not, be 
served on the defendant at the same time with the summons. 
In form, the complaint resembles a Bill in Chancery. As a 
specimen of the language and style of the Code, we subjoin 
the chapter which treats of the complaint. It affords a good 
specimen of the conciseness and brevity which characterise 
each and all of the New York Codes. 

« TITLE VI. 
" Of the Pleadings in Civil Actions, 

"Chapter I. 
''The Complaint. 

^' §140. All the forms of pleading heretofore existing are abolished; 
and, hereafter, the forms of pleading in civil actions in Courts of 
Record, and the rules by which the sufficiency of the pleading is to 
be determined, are those prescribed by this Act. 

" §141. The first pleading on the pM't of the plaintiff is the com- 
plaint. 

"§142. The complaint shall contain — 

" 1. The title of the cause, specifying the name of the courc in 
which the action is brought, the name of the county in which the 
plaintiff desires the trial to be had, and the names of the parties to 
the action, plaintiff and defendant 

" 2. A plain and concise statement of the facts constituting a cause 
of action without unnecessary repetition. 
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'^ 3. A demand of the relief to which the plaintiff Buppoees himself 
entitled. If the recovery of money be demanded, the amoant thereof 
shall be stated." 

Upon service of the complaint, two courses, and two only, 
are open to the defendants He may either (1) demur, or 
(2) answer ; employing in each case the appropriate instru- 
ment. The only pleadings on behalf of a defendant are, there* 
fore^ the demurrer and the answer. There is nothing corres- 
ponding to an equitable plea. The demurrer calls for little 
explanation. It is much like an equitable demurrer in this 
country. If the defendant does not demur to the complaint, 
he must, of course, answer it. In this case, according to the 
usual English practice, the plaintiff draws and serves inter- 
rogatories for the examination of the defendant, who is 
compelled to answer them. The interrogatories thus serve as 
a framework for the answer. In New York there are no 
interrogatories : but the Code §149 requires that the answer 
of the defendant shall contain ** a general or specific denial 
of each material allegation of the complaint controverted by 
the defendant,^ or of any knowledge or information thereof 
sufficient to form a belief." This provision appears to be 
intended as a sort of statutory substitute for interrogatories. 
It is open, however, to this objection. The Code provides 
that any statement in the complaint which is not expressly 
negatived in the answer shall be taken as admitted by the 
defendant Thus by the carelessness or inadvertence of the 
pleader, serious mischief may be done. For a statement 
which is not negatived by the answer, cannot be contradicted 
afterwards. 

The answer will of course contain any further matter which 
the defendant may think necessary. And defendants are 
allowed the fullest liberty of raising cross claims, pleading 
set-K)ff etc., in answer to the plaintiff's case. Should the 
defendant avail himself of this liberty by alleging in his 
answer matter amounting to a counter-claim, the plaintiff may 
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reply. In this case the defendant's answer is in the nature of 
a cross bill, and the reply corresponds to the answer to such 
cross bill. The only pleadings allowed by the Code are 
therefore the complaint, demurrer, answer, and reply. 

We have said that there are no interrogatories. There are 
however facilities for obtaining discovery from a defendant- 
He may, in the first place, be examined at the hearing of 
the cause in the same manner as any other witness for the 
prosecution. He may also be examined before the hearing, 
at the instance of the plaintiff. In this case the defendant 
is examined orally, and his answers are taken down in writing ; 
so that the process seems to be something like an examination 
before an examiner in the Court of Chancery. 

Passing over various interlocutory proceedings, we come to 
the hearing of the cause. Here the system is as follows: — 

Issues of law are of course decided by the court. Issues 
of fact are decided in certain cases by a jury, otherwise hy 
the court. Thus we see that the equitable practice of allowing 
questions of fact to be decided by the judge, has been adopted, 
to a considerable extent, under the Code. All causes, 
whether before a jury or otherwise, are tried in the first 
instance by a single judge. This again is noteworthy, in 
connexion with the prevailing controversy among ourselves 
as to the proper constitution and strength of courts of first 
instance. Under the Code, all courts of first instance consist 
of a single judge. 

At the hearing of the cause, evidence can only be taken 
vivd voce in court. Affidavits are not then admissible. Upon 
an interlocutory proceeding the evidence may be either oral 
or by affidavit. Thus the Common Law practice is preserved 
in this respect. The rules of evidence under the Code are 
also, generally speaking, borrowed from the Common Law, 
with one important exception ; namely, that parties to the suit 
may give evidence freely. In the language of the Code (s. 398. ) 
'' No person offered as a witness shall be excluded by reason 
of his interest in the event of the action." This is a consuna- 
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mation to which we ourselves are rapidly teading, but which 
we have not jet reached. 

We are surprised to observe a provision that no counsel 
shall speak for more than an hour, except by leave of the 
court. The prohibition sounds strange to English ears. If 
it be indeed necessary, it speaks very badly for the American 
bar. 

So much for the hearing of the cause. We proceed to 
inquire into the important subject of appeals. All appeals lie, 
in the first instance, to the Court in Bunco. But a distinction 
exists between appeals upon a question of fact decided by the 
judge without a jury, and appeals upon a question of law. In 
the first case, where the issue is one of fact, one appeal only, 
i.e., to the Court in Banco, is allowed. If the question be one 
of law, a further appeal lies to the Court of Appeals, the 
highest judicial tribunal of the state. 

If the cause has been decided by the verdict of a jury, a 
system exists of moving for a new trial, excepting to the 
judge's ruling, &c., which is much the same as that in use 
amongst ourselves. 

Vigorous attempts have been made by the framers of the 
Code to prevent cases being thrown over upon points of form, 
niceties of pleading, and the like. To this end the Code gives 
to all parties very large powers of amending the pleadings. Ij; 
is true that a party can only amend, as of course ^ once. For a 
second amendment the leave of the Court must be obtained. 
But, with the leave of the Court, the power of amendment 
seems to be almost unlimited. Amendments may even be 
made after a substantial joinder of issue. And, similarly, 
amendments are freely allowed at the trial, though only at the 
discretion of the Court. With the principle involved in these 
provisions we entirely concur. They may be compared with 
the present state of the criminal law of England in this 
respect. A few years ago technical points were continually 
raised in criminal trials. Then came the change in the law, 
which invested the Court with power to amend the indictment 
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at the trial to almost any extent. The consequence has been 
that technical objections are hardly ever heard of in criminal 
trials at the present day. It is known that if a slip be detected 
in the indictment, the judge will order it to be amended. 
Nothing is to be gained by taking technical objections, and 
consequently no technical objections are taken. The object of 
the framers of the New York Code has been to introduce 
similar powers of amendment into civil suits. And we haye 
no reason to suppose that their efforts in this respect liave 
been unsuccessful. 

To recapitulate. Under the New York Code, all suits com- 
mence with a summons. Then follows the complaint. There 
are no interrogatories ; but the defendant may either put in a 
demurrer to the complaint or an answer. The answer may 
contain a counter-claim, equivalent to a cross bill. If so, the 
plaintiff may reply. Full liberty of amendment is allowed at 
any stage of the proceedings. At the trial, evidence is given 
vivd voce; in interlocutory proceedings, by affidavit. Inte- 
rested parties may give evidence. Issues of fact are decided 
sometimes by a jury, sometimes by the Court. All causes are 
heard, in the first instance, by a single judge, with an appeal 
to the Court in Banco ; and a further appeal upon points of 
law to the Court of Appeals. 

Such is a brief summary of the principal provisions of the 
New York Code of Procedure. It is impossible not to be 
struck with the similarity between the Transatlantic practice 
and the system lately recommended by the Judicature Com- 
mission of this country. Our readers will remember that 
among the principal features of that system are the following 
— the abolition of the distinction between law and equity, and 
the establishment of one Supreme Court, having cognisance of 
all causes — the abolition of common law pleadings, and the 
introduction of a system of pleading similar, in most respects, 
to that now in use in Chancery — all suits to commence with 
a summons — the summons to be followed by a declaration to 
which the defendant puts in his answer — no mention of 



The Codes of New York. 821 

interrogatories — liberty to the defendant to raise cross daioifl 
in the answer^ in which case the plaintiff may reply — large 
powers of amendment at any stage of the proceedings by leave 
of the judge — ^issues of fact to be tried^ sometimes by a jury, 
sometimes by the judge, sometimes by an official referee. 
A comparison of this enumeration with the above summary of 
the New Tork system of procedure, will abundantly show the 
similarity of the two schemes. There are, of course, points of 
variance, but upon these we need not dwell. The Commis* 
sioners, no doubt, had the New York Code before them while 
framing their report, and borrowed from it such provisions as 
they thought advisable. Of the two systems we prefer, on 
the whole, the English one. But enough of this. We hasten 
on with our proper task, the review of the New York Code. 

As we have said before, the Code of Civil Procedure is the 
only one of the New York Codes which is actually in force, 
at least in that state. It has also been in operation for more 
than twenty years. Its merits or demerits have, therefore, 
been thoroughly tried in practice. Until this takes place it 
is impossible to speak confidently of any system. An Act of 
Parliament, a system of procedure, may look well enough 
upon paper : but put it in force, and it will be subjected to a 
very different test. Defects, omissions, inconsistencies, unseen 
before, start into view, like the roughnesses on a looking-glass 
when seen under a microscope. 

It is, therefore, a matter of congratulation that we are able 
to examine the Code of Civil Procedure by the light of practi- 
cal experience. 

The ideas of most Englishmen on the subject of a Code 
are extremely vague. Some people appear to imagine a Code 
to be a kind of Liebig's Essence of Law — containing all know- 
ledge within the space of a small octavo volume, and that ex- 
pressed in language so clear and perspicuous as to be unmis- 
takeable by the most limited intellect. It need hardly be said 
that such persons are likely to have considerable difficulty in 
realising their ideal. Others, more moderate, are contented to 
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hope that a Code will introduce a greater element of certainty 
into the law^ and will check the present enormous growth of 
text books and reports. 

We are far from sajing that a Code may not be con- 
structed which will fulfil these more moderate expectations. 
But it would seem that the New York Code of Procedure 
has not been so successful. The Code itself^ as we have 
saidj is comprised in a single octavo volume of no great 
size* So far^ so good. But it has already given rise to no 
less than fourteen amending Acts. And the Commentaries 
upon the Code have already swollen to a portentous size. 
The last edition of Mr. Wliitaker's work upon " Practice and 
Pleading in the courts of New York," published 1863, con- 
sists of two large octavo volumes, in small type, closely 
printed, nearly if not quite equal in bulk to the last edition 
of ** Daniell's Chancery Practice." In this voluminous work 
the Code itself, though printed at length, is almost lost. 
Nor is this the worst. Mr. Whitaker's book contains refer- 
ences to more than seven thousand cases, ^^ almost exclu- 
sively " taken from the decisions of the American courts 
since the enactment of the Code. Throwing off an odd 
thousand for the older cases, this leaves six thousand re- 
ported decisions upon points of practice alone within sixteen 
years.* And be it remembered that all these are authori- 
tative judgments. This state of things should at least 
relieve the minds of those lawyers, if any such there be, 
who are haunted by a lurking fear, that a code will make 
law so easy, as to ruin the legal profession. Let such take 
courage. Their transatlantic brethren have reaped a golden 
harvest from the New York Code. May not good times be 
in store for the timorous in England 1 

Before we criticise the American Code it is fair to cite in 
its defence the words of Mr. Dudley Field, its great advo- 

* The total number of cases cited in Sidney Smith's Chancery Prac- 
tice (ed. 1862) is about 4,300. The cases cited in Mr. Osborne l^rgan's 
Chaoacery Acts and Orders (ed. 1868)^ amount to about 4,200. These, it 
must be observed, are the accumulation of centuries. 
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cate and« in part, its author. He says (Address to the Social 
Science Association, November 12, 1866) — 

" The Code of Civil Procedure went into effect on the 4th of 
Julj, 1848, and has ever since remained the law of the state. 
Thoagh the opposition to it was great at first, and the treatment 
it receiv^ed from manj of the judges and lawyers such as I do not 
care to describe, it had, nevertheless, some friends on the bench 
and at the bar, and has now so firmly established itself, that I do 
not believe there is a man in the state, who would return to the 
old systenu** 

Upon this we may remark, that we have no doubt that 
the system established by the Code is superior to that which 
preceded it. Nor have we discovered anything which would 
lead us to suppose that the principles of procedure laid down 
by the Code, are in anywise mistaken. We do, however, 
venture to think, that experience has shown that the Code 
itself was not well executed — that its various sections were 
not drawn with adequate skill, or fitted together with 
sufficient care. A Code of Procedure which, within sixteen 
years, has given rise to fourteen amending statutes and 
six thousand reported decisions cannot be considered suc- 
cessful. Be it observed that this affords no valid argument 
against Codes in general. A Code, like everything else, may 
be well or ill done. The New York Codes, in our opinion, 
have been ill done. But this is no reason why an English Code 
should not be constructed, which should be well done. And 
we should hail with satisfaction the commencement of such a 
work. But in view of such an undertaking, it may be well 
to be aware of the imperfections which mar the great work 
of the transatlantic jurists. 

The Codes of New York appear to have excited less atten- 
tion in the sister states of the Union than in this country. 
Almost the only mention to be found of them in the American 
Law Review (Boston) is a passing reference to the Code of 
Procedure as " a mystery of little interest to the outer world.'* 
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(Vol III., p. 41.) It is possible that a knowledge of the 
imperfect success of the Code of Procedure may have disposed 
Americans to regard the remaining Codes with little interest. 

In the first place, we may call attention to the continual 
tinkering which the Code has undergone at the hands of the 
legislature. As we have already mentioned, no less than 
fourteen amending Acts have been passed in sixteen years. 
Considering that the Code in question is a Code of Civil Pro- 
cedure merely, and not of substantive law, the number is enor- 
mous. Such repeated alteration indicates, while it aggravates^ 
an original imperfection in the Code. 

To this unhappy thirst for alteration we probably owe one 
of the most glaring flaws which disgrace the present Code. 
We are tolerably familiar with ill-drawn Acts of Parliament ; 
but we should be surprised to find a direct contradiction in 
two consecutive sections of an English statute. Yet we find 
the Code declaring in one section that issues of law shaU have 
preference on the calendar to issues of fact, and in the next 
section but one that issues of fact shall have preference to 
issues of law. We subjoin the sections : — 

* § 255. * Issues of law shall, unless the Court otherwise direct 
have preference on the calendar/ 

** § 257. * The issues on the calendar shall be disposed of in the 
following order : — 

" 1. Issues of fact to be tried by a jury. 

" 2. Issues of fact to be tried by the Court. 

" 3. Issues of law." 

This is, or was in 1863, the actual state of the Code. Com- 
ment would be superfluous. 

Despite these successive alterations, the Code still remains 
incomplete. It is, therefore, necessary, in certain cases, to 
have recourse to the old procedure. In short, a New York 
lawyer is required to know two separate systems of procedure^ 
while an Englishman need know but one. This is a lament- 
able result to follow the introduction of a Code. Upon this 
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point we may cite the words of Mr. Whitaker^ the New York 
text writer, to whom we have already referred, premising that 
Mr. Whitaker is neither a theorist nor a controversialist His 
book is written in no spirit of antagonism to the Code, bnt is 
simply a practical treatise for the use of American lawyers, 
resembling the well-known works of Mr. Daniell and Mr. 
Osborne Morgan amongst onrselves : — 

'' The reyolution effected by it (the Code) in the ancient system of 
procedare remains, in some respects, inchoate, or rather incomplete 
in its operation. This peculiar characteristic adds no little to the 

difficulties incurred by the student The legislature, 

while taking practical action upon the Report of the Commissioners, 
has shrunk apparently from dealing with the subject of civil pro- 
cedure as a connected whole and, whilst re-modelling 

portions of an ancient and theretofore consistent system upon novel 
principles, has, at the same time, permitted other portions of that 
system to stand disconnectedly in their original condition. The 
effect has been to impose upon the student or the practitioner the 
practical necessity of making himself master, in a great measure, of 
the details of two dbtinct systems." (1 Whit. Fract, p. 1.) 

It seems that if the Code, as reported complete in 1850, 
had been adopted by the legislature, this fault would have 
been corrected. That Code contained, at all events, a com- 
plete system. But, as we have said, the Code as reported 
complete has never been converted into law. It remains, 
therefore, a mere unauthoritative document ; and the impet- 
fections above pointed out continue to characterise the law of 
New York. 

The pleadings under the Code resemble generally the 
pleadings of the old New York Chancery Courts, i.e., our 
own equity pleadings. " The stating part of a well-drawn 
biD in Chancery," says Mr. Whittaker, (1 Whit. Pract. 586) 
** will form an eligible model for the statement of facts in a 
similar complaint under the Code." This is worthy of note. 
It is probable that the same result would follow the intro- 
duction of the system of pleading recommended in the recent 
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report of the Judicature Commissioners of this country. Its 
effect would be^ in our opinion, to turn common law pleadings 
into equity pleadings, or something very like equity pleadings, 
leaving the latter comparatively untouched. Such at least 
has been the case, under a similar system, in America. We 
observe that the Code, as originally enacted, required the 
pleadings to be so worded as to enable a person of common 
understanding to know what was meant. This provision has 
been struck out by one of the amending Acts, apparently in 
despair of its realisation. So that it is no longer necessary 
that the pleadings should be intelligible to the ordinary mind. 
This must be a relief to the practitioners of the old school. 
Conceive the feelings of an eminent special pleader upon 
having his declaration demurred to, because it was not intel- 
ligible to a person of ordinary understanding I 

It is, of course, of the very essence of the Code that all 
distinction between law and equity should be done away with ; 
and, more especially, all distinction between legal and equitable 
suits, and legal and equitable pleading. It may be interesting 
to inquire how far this result has been achieved. The investi- 
gation will, at the same time, serve to throw some light 
upon the practical working of the Code. In the first place, 
all objections for want of jurisdiction, as between law and 
equity, have necessarily ceased. This is in itself a great 
gain. No suitor can now be told that he has mistaken his 
remedy. To use the words of the (American) Court in Emery 
V. Pease, 20 N.Y., 62 :— 

" A suit does not, as formerly, fail because the plaintiff has made 
a mistake as to the form of the remedy. If the case which he states 
entitles him to a remedy either legal or equitable, his complaint is 
not to be dismissed, because he has prayed for a judgment to which 
he is not entided." 

At the same time, the change effected by the Code in this 
respect has been, in practice, by no means complete. Upon 
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this point we may again cite Mr Whittaker (1 Whit. Pract. 
554) :— 

'* Care must be taken not to attribnte to these ehanges, sweeping 
and important as thej unqaestionablj are, a wider latitude than that 
which legitimately belongs to them. The Code, in its legitimate 
bounds, is confined to the snbject of procedure only. To carry its 
effect beyond these bounds is an error not uncommon, but manifest. 
The forms of common law pleading are no doubt completely swept 
away. So are the distinctions in mere form between the remedy of a 
plaintiff at law and his remedy in equity. The forms of equity 
pleading are also in form abolished. The main /eaiures of thai 
branch of procedure arCy however^ preset ved and re-established by 
specific enactment.* The sjstem thus established is, in its formal 
characteristics, uniform, and is applicable to all actions, legal or 
equitable." 

" But in essentials, the distinctions between the legal and equitable 
rights of suitors^ between the appropriate mode of allegation of 
those rightSy and between the remedies proper for its enforcement, 
remcun as they were.\ These are neither abolished, nor are they 
capable of abolition." (1 Whit. Pract., 654.) 

Again — 

''The essential distinctions between actions of different natures 
still snbi^ist, and a case stated with a view to relief in one description 
of action will not, as a general rule, be admissible as forming the 
basis for a recovery in another of a different nature, essentially and 
not formally considered." (1 Whit. Pract , 559.) 

Thus in a case under the Code, where the plaintiff sued the 
defendant, ex delicto^ for the wrongful detention of a draft, 
proof that the latter had rightfully collected it was held to be 
a fatal variance, and it was held that a judgment for the 
amount collected^ ex contractUy would not have been proper on 
allegations thus framed. Walter v. Bennett. 16 N. Y., 250. 

The distinction will be further illustrated by the case of 
Voorhis v. Childs' Executors.X (3 E. P. Smith's Kep., [17 

* The italics are onrs. f The italics are onrs. 

X 1 Whit., 657. 
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N. Y.], 364.) The facts of this case were simple. A promis- 
Bory note was made by a firm in which Childs was a partner. 
Childs died. The plaintiff sued on the note, joining the 
executors of Childs with the surviving partners as defendants. 
By the old law of the state, prior to the Code, he could not 
have done this. A suit, whether at law or in equity, could 
not, before the Code, have been instituted against the 
executors of a deceased partner until the remedy, as against 
the surviving partners, had first been exhausted, which had 
not been done in this case. The plaintiff contended that the 
rule had been altered by the Code. 

'*§ 118. Any person may be made a defendant who has or claima 
an interest in the controversy adverse to the plaintiff, or who is a 
necessary party to the complete determination or settlement of the 
question involved therein.'' 

§ 69 was also adverted to — 

<<The distinctions between actions at law and suits in equity 
are abolished, and there shall be in this state hereafter but one form 
of action," &c. 

The Court of Appeal — the highest judicial tribunal of the 
state, held that the old law still prevailed : that the complaint 
was rightly dismissed as against the executor : and semble, that 
notwithstanding the stringent language of §69, §118 only 
applied to equitable suits. We select the following instructive 
passages from the judgment of Selden, J. : — 

<* It is supposed by some that it was intended (by the Code) to 
abolish all distinction, not only in form but in substaace, between 
legal and equitable actions. . . . Nothing can be clearer than that 
the legislature has wholly failed to carry into effect such an intention, 
if it existed. . . . Gases are found so naturally to arrange themselves 
according to the classification which existed prior to the Code, that 
the distinction between legal and equitable actions is nearly as 
marked upon all the papers presented to the courts as formerly,* 

* The italics are ours. 
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The same names are not used, but the nature of the cases has not 
been changed, nor have the distinctions been abrogated. Very few 
attempts have been made to carry into practical effect the idea of 
blending legal and equitable causes of action in one common pro- 
ceeding.* 

" Natnram expellas forca : tamen naqne reenrret.** 

With these words, we conclude our review of the New 
York Code of Civil Procedure. We may comment upon the 
remaining Codes on another occasion. Meanwhile^ we would 
wish to make the following remark — The Code of Procedure 
is the only one of the New York Codes which has been tried 
by the crucial test of actual practice. We have given our 
reasons for thinking that it has not been successful. The 
remaining Codes have been prepared in the same manner, and, 
to a considerable extent, by the same individuals. But they 
have not been tried by experience. Should we not be cautious 
how we take them as a model for legislation in this country ? 

T, L. Murray Browne. 



Art. Vm.— law OF BASTAKDY IN SCOTLAND. 

"OASTARDY in the middle ages was not very usual. 
^ The nobles had their lemans and ille^timate children ; 
bastard children were not common amongst the lower orders. 
As is well known, bastards — from the Conqueror downwards, 
rose to very high positions in life; in the present day they 
seldom come to the same position. 

Bastardy in the earlier times in regard to aliment — so 
far as a social question, seems never to have cropped up 
at all, so we have no idea what were the views entertained. 
There were certain laws as to bastardy^ which went back 

• * The italics are onrs. 

VOL. XXVII. — NO. LIV. Z 
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as far as the Romans, and which are the basis of our 
laws at present There are scarcely any cases on record of 
disputed paternity in the middle ages, so we do not know 
what was the particular practice : there is very little 
known also of what was the practice in cases of parochial 
settlement where affiliation was concerned. Illegitimacy cer- 
tainly did not prevail to the same extent as at present. 
Morality in those days suffered in no way from bastardy, and 
bastardy in the present day seems to have surpassed past 
times entirely. The Registrar-General's returns of births of 
illegitimate children, — the prominence which bastardy cases 
assume in the somewhat falling off business of the sheriff 
or county courts — the notoriety of particular rural districts 
of Scotland, and the often tried, but vain efforts of recent 
years, to check the evil, constitute bastardy a topic that 
ought to be frequently publicly and practically discussed. 
Its treatment is somewhat difficult and delicate, but when 
considered technically, that is to say, either from a legal 
or philanthropical point of view, the difficulty is only slight. 
During the quarter ending 30th of September, 1869, there 
were in the towns 9*5 per cent of the births illegitimate, and 
in the country 10*5 per cent, and only one marriage in every 
168 persons, about, in a broad sense, 9 per cent of whole 
births illegitimate. For this quarter the proportion of illegiti- 
mate births in the various counties was — Kirkcudbright 21 ; 
Banff 15*8 ; then following proportionally Elgin, Aberdeen, 
Wigton, Dumfries. There were sixty-eight illegitimate 
births in Banffshire for quarter ending 30th September, 
1868. This quarter may be taken as a very good sample of 
the state of the country for past years. The proportion of 
all births for the whole year was highest in Greenock, and 
lowest in Perth — strange, when the comparative healthiness 
of Greenock and Perth is considered. As regards the con- 
tinent a curious thing is stated in the Bulletin de la SocUti 
de Legislation Comparee for May of this year, viz. : — In the 
provinces of Prussia, where inquiry is forbidden. West- 
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phalia, Khenish Prussia, the province of PoseD, the number 
of illegitimate births is at any rate twofold lees than in the 
other parts of the kingdom, where inquiry is admitted. It 
is indeed sad for Scotland that it should outstrip most 
other countries in the statistics of illegitimacy — and it is 
a misfortune that calls for remedy, that the excess of those 
loving unwisely throws discredit on the social condition of a 
community which prides itself on its regard for religion and 
morality. 

The bastardy of the present day has not the same effect 
as of old. It demands something stringent to get rid of 
the present state of matters ; but, at the same time, there 
should not be harsh measures attempted. There is very 
little said about affiliation and the question generally at the 
present moment ; if there were more discussion it would be 
better. The only fault is that when there is discussion it is 
kept up too shortly. 

In Scotland, in 1681 — according to '' Chambers' Domestic 
Annals " and other books of reference, a great number of 
iTTomen were hanged for murdering their illegitimate children, 
or children '^ born out of wedlock," as it was so phrased in order 
to shun the ignominy of " the church pillory " too common at 
that period. Bastardy was very common in those days — 
common in the sense that it is now. Possibly to keep the evil 
down promiscuous dancing was strictly prohibited, and for 
the " downbearing " of sin women were not allowed to act 
as waitresses in taverns. 

It is true this is only a moral blot, for in a political eco- 
nomic sense bastardy has no actually damaging influence. 
Female labour in the farm fields, and in the house may 
be individually interrupted, but — as it is so easy to fill up 
the gap, and the interruption being but for a few months, 
and as the fact of a woman having had an illegitimate child 
is seldom an objection to re- engagement either as a farm or 
domestic servant — this is of no consequence in an economic 
sense. It is a pity that the Registrar-General's returns are 

z 2 
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the only mode in which Government takes cognisance^ and 
this only in the form of a plain statement of fact^ that may 
or may not be commented upon by the press. 

The law as to bastardy is on an equitable system.* The 
fathers of illegitimate children have to pay inlying charges^ 
varying from 1/. 10*. to 3Z., and yearly aliment^ varying frona 
4/, to lOZ., according to their circumstances and position in 
life. The establishment of the paternity of illegitimate 
children is a difficult matter. The law holds that solus cum 
sold fairly proved about the time that connection is said to 
have taken place^ constitute sufficient proof, together with 
intimacy, the general averments in the woman's pleading 
proved, and her oath corroborative, in spite of what the 
defender may bring forward. The woman's statements in 
her condescendence however, must be very strictly corro- 
borated by witnesses, and one witness is not held enough. 
These corroborated are what used ,to be called aemiplena 
probatioy which, when constituted, entitle the woman to her 
oath in supplement. The oath in supplement, when allowed, 
is equivalent to the woman gaining her case. Intimacy, 
opportunities, and familiarities, with the woman's oath are 
also held to establish the paternity. In the case of prema- 
ture births, or births beyond the usual period the legal 
presumption of not less than six months nor more than ten 
always holds; that is to say, a child between six and ten 
months cannot be repudiated by the father, upon the score 
of being before or after its time, but it is for the mother to 
first of all brinor evidence that the child is not at its usual 
time. Where this has been done, and this should be noted, 
even though imperfectly, strong physiobgical evidence has 
been found not able to overthrow the legal presumption. 
There is a case, which has made this point famous, quoted at 
length in the Scottish Jurist This legal presumption was 
strangely different in regard to posthumous children in the 

* The writer will treat of it purely in a practical sense— practical in 
the sense of experience rather than theory. ^ *" 
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middle ages^ for the Countess of Gloucester^ in the reign of 
Edward 11, had a child born one year and seven months 
after the death of the father, which was declared legitimate. 
An opinion given by Serjeant Rolfe, in the reign of Henry 
YI, was still stronger in the same direction — in fact, that one 
bom seven years after the date of a woman's husband's decease 
would be legitimate — ^this is certainly astonishing. A father 
must maintain his illegitimate child, if male, to seven years 
of age, if female to ten, and after these ages, if she or he be 
not adequate for self maintainance. In turn, the mother of 
a bastard, if in indigent circumstances is now, though formerly 
it was doubtful, entitled to aliment from such bastard, if she 
or he be in fair position. The parochial settlement of a 
bastard follows its mother, otherwise that of its birth . • . 
A bastard formerly could but now cannot test, and the Queen 
is ultima hcRres to any bastard who dies intestate, that is 
to say, she succeeds to the prejudice of any relations.* 

In a narrower sense bastardy, from a legal point of view, 
stands noticeable. In one of the Sheriff County Courts 
in the North of Scotland, which is a very good specimen 
of the whole, there were raised one hundred actions of 
affiliation and aliment for the year 1867 to 1868. In three- 
fourths of these the paternity was fixed, and judgment 
given for both in-lying charges and aliment. The con- 
sciences of the parties to the suit and their witnesses 
would seem at times sadly flexible; the reticence of the 
witnesses on oath and the diametrically opposite swearing 
of the pursuer and defender make it hard to arrive at 
the truth, and besides there is held in law a certain pre- 
sumption as for the man the defender. When the defender 
conceives that he has little chance of escaping the paternity 
he usually refers the whole question at once to the pursuer's 
oath, which is equivalent to giving up the fight. There is 

* The disabilities of relatives inlieritiiig, are a great check upon 
bastardy, and these have been considered in the law of Scotland in the 
spirit of laws; that is to say, it was the policy of the law thus to 
check bastardy. See Erskine s Institutes of the Law of ScoUand. 



834 Law of Bastardy in Scotland. 

only then the chance of the defender's agent upsetting the 
woman's statement in cross*examination. Some^ however, 
good case or bad case, will defend, and a long law suit 
follows, the defender very often clearing out for England 
or abroad just before it arrives at an adverse conclusion, 
paying neither his own lawyer nor the aliment and in-lying 
charges sued for. There has been so much of this that 
a law agent will now seldom undertake the defence in 
an affiliation and aliment case unless he is paid, when 
instructed, a sum to account. Half of those against whom 
actions are brought are married men, not married, however, 
at the time of connection. In the case of a married man, 
if he be a labourer, but a very small portion of his wages 
can be touched upon a decree for aliment, as the practice 
allows only the balance that is over and above what is 
necessary for the support of himself and family to be arrested ; 
but this will be afterwards more fully treated of. There is 
too great encouragement given to the mothers of illegitimate 
children to raise actions. They obtain too easily certificates 
of poverty to enable them to be placed on the poors roll. 
These certificates are obtained from the ministers of parishes 
usually. The certificates obtained, the poors agent is obliged 
to conduct cases free of charge. Too great facility exists also 
of getting on the poors roll in many counties in Scotland, and 
it is greater, inasmuch as very often procurators of court, who 
have to consider whether the petitioners are entitled to be 
placed on the poors roll, concede the privilege too easily ; 
whether the defender appear or not to oppose the admission, 
but especially when there is no appearance. The sheriff always 
refuses the petition of the poors agent for the admission of a 
person to the poors roll to two procurators of coiu't. It 
would be well to have clear searches into the probable 
cause of action of the petitioner. The petitioner once 
admitted to the poors roll, the agent is obliged to go on with 
the case to the end, whether he then discover that her 
statements are false or not. It might be well to leave to the 
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agent a larger diBcretion in carrying on a poor's affiliation 
process. A good many of these cases that are lost^ are lost 
simply because there never was anything in them. There is no 
doubt bat that admission to the poors roll favours illicit con- 
nection^ while on the other hand the difficulty the mother has 
in mastering her witnesses and arriving at a logical conclu- 
sion^ gives an unnecessary bias in favour of the father. The re- 
spondent seldom appears to oppose admission to the poors roll, 
though he may afterwards enter appearance to defend when the 
summons is served on him. The law is very properly improved 
upon what it was of old in various ways. In regard to semi plena 
probaeioy formerly it was a process de se. After the evidence 
was led it was then considered by the judge whether the same 
amounted to a half proof, or semi plena probatio ; if so, the 
pursuer's oath was allowed ; if not, the defender was assoilzied. 
Now the case or proof is usually begun by the Pursuer's oath, 
and her witnesses to facts and circumstances follow, and, after 
the examination of the defender's witnesses, the proof is 
over at once. This is far more expeditious than the old 
way. There was often appeal to the Sheriff and Court of 
Session before the woman's oath could be allowed, and then 
sometimes appeal also after it was taken. A reference to the 
man's oath is a very proper course to take if the pursuer's 
agent at the first sees that there is little or no case. He 
ought always specially in poor cases, before going into the 
case, to examine the witnesses, and see that they corroborate 
the woman's statement. If they do not corroborate to a 
sufficient extent, then a reference to the woman's oath 
should be made at once. This almost invariably decides 
the point in her favour, and expense and the time of the 
court are saved. A very beneficial point of the law is 
that after a child attains the age when aliment ceases, then 
if the child be of weak health aliment continues as long as 
the child cannot maintain itself. This is a proper and wise 
regulation, and as the parish has to pay if the father cannot^ 
it is yet wiser. The difference of settlement of bastards 
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after the death of their mothers occasions great trouble ia 
adjusting the aliment of a bastard in a poor-law sense. 

As has been before remarked^ affiliation cases, which are most 
frequent in Sheriff or County Courts, occupy the largest share 
of business in almost the whole of those Scotch courts. There 
IB not much variety in these cases, though each case is neces- 
sarily different in facts and circumstances. Indeed, it is held 
that no one case can be a precedent, but each must be judged 
on its own circumstances. An affiliation process commences 
with the summons, which is called six days after it is served. 
On the day of calling the nature of the defence is stated; 
if either party consider he or she has a bad case, which is 
seldom, a reference, as already stated, is made to oath, if not^ 
a record is ordered by the sheriff. For this meeting a charge 
of 15«. is allowed to each procurator. The record consists of 
the pleadings, or averments, and answers with pleas in law. 
These are now always written, though formerly it was different^ 
and when these are lodged, and revised if necessary, the sheriff 
in pUno foro goes over the whole papers, and takes out what 
he considers irrelevant and unjust, or what is objected to by 
either party when the objection is sustained. Then the 
record is marked as closed, and a day fixed for examining the 
witnesses for each party in support of the pleadings. On that 
day the witnesses are examined, first the witnesses for the 
pursuer, and then those for the defender, beginning on each 
side with the pursuer and defender. 

The proof, as this examination is called, very often extends 
over several days. The noticeable features in the proof are 
the examination of the principals as to the date of connection, 
the occasional questions by the sheriff, and the cross-examina- 
tion of the pursuer. There is very considerable expense in- 
volved in the proof, by the payment of witnesses, — 5*. Id. being 
about the least usually allowed, and professional witnesses re- 
ceiving 1/. 1*. The proof is reported the first court-day after 
it is closed, and a day fixed for debate. Aiter debating the 
import, the sheriff takes the case to avizandum^ and a judgment 
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IB usually pronounced within six dajs^ whereafter an appeal may 
he taken to the sheriff-principal within eight days, and within 
twenty to the Court of Session. The recliuming petition or 
appeal to the sheriff-principal is the paper of the Sheriff Court 
in which alone there is any pleading in the Scotch sense. In 
this there is great scope for the talent of a lawyer, as it admits 
of argument In fact, both logic and rhetoric come into play. 
The most successful of these petitions are those that are not 
too long, and that are very carefully and very closely drawn. 
There is a good deal in aiguing out the possibilities of the evi- 
dence as well as the exact facts. The reclaiming petition 
having been lodged, the process is sent to the sheriff, when he 
pronounces judgment: appeal to the Court of Session can 
still take place, but there is seldom any further procedure. If 
both slieriffi have decided in one way, there is very little use 
in appealing, as the judges of the Court of Session almost 
invariably decide as their predecessors have decided ; in fact, 
they animadvert in these circumstances upon procurators 
sending up cases to the Court of Session. A very large 
majority of affliliation and alimentary cases are from cases 
conducted by the poors' agent. These are in half the instances 
well contested for pursuer, in half not. This may be accounted 
for thus — the poors' agents are appointed in rotation. When 
the offices or office of any poor's agency for any particular 
courts are held by the older members of the Bar, they do 
not pay great attention to it, but often allow the pursuer's 
case to fall through on accoimt of more lucrative business. 
When the poors' agent is young, the case is keenly contested, 
for he can only hope for payment if he gain the case. The 
rate of aliment sued for often gives rise to extraordinary papers 
being thrown into process — e,ff., minutes of restriction; — thus 
a labourer of a superior kind is sued for aliment, at the rate 
of 51 per annum, and in-lying charges at 2L The defender 
at the calling of the summons consents to allow decree or 
judgment to pass against him, if pursuers will consent to the 
rate of aliment given — not by any fixed law, but by invariable 
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custom — to ordinary labourers^ viz.^ 4Z. The rate of aliment 
varies^ according to the position of the father^ from 4/. to 10/. 

In some cases, as in Fairweather, 23rd May, 1826, it has 
been as high as 12/. Sheriff Barclay, of Perth, gives a very 
equitable table in his " Digest of the Law of Scotland." The 
higher rate of aliment the better, as though the mother is 
usually a person of the lower orders, who could afford to keep 
the child at the lowest scale, and would not be deterred from 
seduction by any consideration of the amount of aliment, yet on 
the other hand, the higher rate of aliment, proportionate though 
it might be in a measure, would act as a consideration with 
the possible fathers of illegitimate children. A popular idea 
that all pay the same, and the English idea, which has 
penetrated to Scotland, and which English idea is entertained 
by a great many educated Scotchmen, who ought to know- 
better, that 2s. 6d. per week is what has to be paid for an 
illegitimate child, leads to a good deal of misconception. 
This, amongst other English notions, has crept upon us. 
Where the English invasion in the way of idea will stop it is 
difficult to tell. 

As has been said, an affiliation process has seldom or never 
been appealed when the judgment of both Sheriffs has been 
/ against either party, and it is very rare indeed to go to the 
highest court, the Court of Session, midway in process, 
expept in incidental cases, where forgetfully the day has 
gone by for appeal to the sheriff without same being made, 
and as there are twenty days or a fortnight after the time 
for appeal to the sheriff-principal within which to go to the 
Court of Session, it is a convenience, and especially in cases 
— say of defender being assoilzied through the failure of a 
woman to appear on the day appointed for a reference of the 
whole matter to her oath. 

An existing grievance in Sheriff Court affiliation cases is 
this — that a sufficient latitude is not allowed in the condescend- 
ence. In a recent case it was set forth in the condescendence 
that the defender admitted, inter alios, to Peter Simpson and 
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on the day appointed for the proof, Peter Simpson was not 
called, but one of his senrants, who could swear that the 
defender admitted to him that he had had connection with the 
pursuer. The evidence was not allowed by the sheriff-substi- 
tute, though the servant might be considered as infer aliosy 
and it was only after appeal to the sheriff-principal, and 
much unnecessary time and attention thrown away into 
a mare infinitum^ whence, seeing the nature of the case, there 
is little return, that the vritness was allowed to be examined. 
Where it is so difficult and delicate a matter to discover 
the facts, it is necessary to have a greater latitude in stating 
the case. Becently one witness swore positively that the 
defender had admitted the paternity to him, but because the 
other witnesses could not corroborate the pursuer's evidence 
as to certain familiarities, and as to their being alone together 
in a particular place at any particular time, judgment went 
against the pursuer. Generally speaking the law holds that 
an admission of connection and proof of solui cum sold with 
the woman's oath establish the case. Another source of delay 
is the non-adherence to the Act of Parliament, in going straight 
up to the closing of the record, within the time and in the 
manner prescribed. The sheriff of Banffshire has, though it 
presses hardly upon the agents, shown a good example in 
throwing out a number of cases under appeal, simply because 
the time for closing the record had been exceeded, because 
" no cause " — this, in terms of the Act— for prorogations had 
been shown, and because papers had been received after date 
without paying the usual fine, and because papers had been 
received that were never ordered; indeed sometimes the 
agents must surely have dreamed that such papers were 
ordered. A defect in the system is, as it cannot be sufficiently 
repeated, that the chief benefit of the poors roll, of having 
affiliation processes conducted free of charge, is in the sheriffs' 
court a good deal too open. In some of the courts, for 
example^ in Aberdeen, a petition for admission to the poors 
roll is served at the same time upon the supposed father as 
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the summons. Then the woman has her action commenced 
gratis^ as a matter of course. It is also a want that the 
agents are barred from sufficient examination of the witnesses 
at the proof. In these cases one would be inclined to say 
that any latitude should be allowed ; in fact cases are lost^ 
lost, simply through the sheriff preventing the agent from 
cross-examining and examining thoroughly. The witnesses 
and parties in these cases ought to be examined to the back- 
bone ; this would obtain that there could be a greater con- 
sciousness of the signification of peijury. 

Conclusively and comprehensively unnecessary delay seems 
to be the lack in the completeness of our affiliation process^ 
and this might be obviated by the sheriff, at the calling of the 
summons, ordering at once a day to be fixed for taking tlie 
depositions of both pursuer and defender, where in many 
cases there is no doubt he would see fit to refer the whole case 
to the oath of either party. This is a reform that might be, 
and this can be, through a new Act, specially applicable to 
sheriff-court cases, or an act of sederunt from the Court of 
Session. The writer recommends the latter. Legislation to 
the effect of making the absconing fathers of illegitimate 
children criminal is recommended by parish ministers. 

So much for the actual Law of Bastardy. The writer hopes 
in another article to review the whole question of bastardy, 
and to make practical suggestions in order to remedying the 
evil. 
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RECENT DECISIONS IN COURT OF SESSION ON 
GENERAL POINTS OF LAW. 

13 />ec., 1867. — McMaster v. Muir — 40 Jurist, 83. 

POWERS or TRUSTEES TO REFER — 

Certain trustees acting under a Deed of Settlement brought an 
action against the representative of a deceased partj for share of 
profi s on an alleged partnership. The parties took the case out of 
court bj a reference. The Referee gave an award. In an action to 
enforce the award it was pled in defence that the trust (^anterior to 
the Act 1867) gare no power to refer and therefore the award was 
null. Answered — Ist. reference was within the ordinary power of 
trustees — ^2nd. the defender, as consenting to, and homologating 
the reference, was barred from objecting. The Lord Ordinary 
(Jenriswoode) and the Court (second division) unanimously sustained 
the defence. Per Lord Justice Clerk (Paton) — << A reference is not 
an act of ordinary administration. It is not the mere management 
of the estate, but an act by which a voluntary delegation is made to 
an individual to determine whether to a great extent there shall or 
shall not be any estate to administer." The English case, Warwick v. 
Bruccy 1813, 6 Taunt 118, was quoted. 

14 Dec, 1667.— (rran/ v. Grant-- 4tO Jurist, SS. 

FOREIGN ARRESTMENT TO FOUND JURISDICTION IN THE COURTS OF 

SCOTLAND. 

A, AN Englishman, purchased a vessel and was registered as owner. 
He sold the vessel to B, a Scotchman, who resold the one half to 
another Scotchman and the other half to the children of A, the 
Englishman. C, an English creditor of the first owner, arrested the 
vessel in Scotland to fbuud jurisdiction. C thereon instituted an 
action in the Court of Session against A, and again arrested in 
security on the dependence. C obtained decree in absence of the 
defender A for the debt. C then arrested the vessel of new to 
found jurisdiction against the children of A, and thereon brought 
an action in the Court of Session, against these children, to reduce 
the sales to them to his prejudice. The first owner A, prayed the 
court to recall all the arrestments as inept The court (first 
division), unanimously recalled the arrestments — the first because 
the vessel arrested was not ostensibly the property of A, and the 
second because the object of the action was to reduce the sale to the 
children of A, which thereby destroyed the arrestments proceeding, 
on the ground that the vessel was their property. Per Lord Presi- 
dent (Inglis,) — ** There are courts in England open to the creditors 
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of A, and by refusing to entertain these proceedings we only transfer 
the solution of these, questions to England, which is not only 
legitimate, but also most expedient/' 

25 Nov., 1867. — Anderson v. Anderson, Court of Justiciary. 
40 Jurist, 87. 

SALMON FISHING. 

A CONVICTION was obtained against a person for fishing for salmon 
without leave of the proprietor, contrary to the first section of the 
Act 7 & 8 Vict., c. 95. An appeal was taken. Plea : — ^The right to 
fish for salmon with rod and line in a tidal navigable river is not 
excluded by royal grant. The court unanimously confirmed the 
conviction. Per Lord Justice Clerk (Patou) — **The public have no 
right at common law to fish for salmon in a tidal river. The right 
is in the Crown. It is not like the right to white fishings held by 
the Crown for the public benefit of the lieges, but is a right patri- 
monial, and may be communicated by grant to any member of the 
public." 

The Lord Advocate v. McDonald, — Justiciary. — 40 Jurist^ 92. 

VERDICT WITH QUALIFICATION. 

In a trial for murder the jury found, by a majority of one, the 
accused guilty of murder, but " unanimously recommended him to 
mercy on the ground of want of malice * aforethought; '" sentence was 
objected against on the ground that the verdict was inconsistent. 
Objection repelled. Per Lord Justice Clerk (Paton) — " The important 
part of the verdict is the finding that the panel has committed the 
crime of murder. Appended to this there is a recommendation to 
mercy on a special ground. That recommendation does not in any 
way destroy the leading part of the verdict. Its effect falls to be 
considered in another quarter. Expressed in the language of the 
jury, even if it could be held to qualify the verdict, it does not 
negative the presence of such malice as our law holds to be sufficient 
to warrant a conviction for the crime." Sentence of death was 
pronounced, which was commuted into penal servitude for life. 

8 Jan.y 1868.— ^ome v. Allen.— ^ Jurist^ 168. 

PROPERTY — SEASHORE. 

The pursuer was proprietor of a barony (Eyemouth), with a harbour 
on the seashore. The defenders were statutory trustees for the harbour. 
The trustees allowed sand and gravel to be removed from the beach 
for ballast of vessels resorting to the harbour. The pursuer with 
certain proprietors of houses on the beach, sought by action to have 
this practice interdicted. The Lord Ordinary (Jerviswoode) and 
the court (first division) unanimously decided for the pursuer. Per 
Lord Deas — " The object of the Act was to vest in the tiiistees for 
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the public benefit, the administration of the harboar, bat not to 
▼est the propertj of the solum in them as absolute owners to do 
with it as they pleased, especially to do things contrary to the 
purposes of the Act." 

10 Jan., 1868. — Duchess of Sutherland ▼. fFaUon and others. 
— iO Jurist, 119. 

MUSSEL PISHING. 

A CHARTER of a barony gave right to '* salmon fishing, and power 
of killing and catching other fishes as well small as great upon 
the sands,'* — held that followed by possession for the prescriptive 
period of forty years it gave ezclustye right to mussel scalps ou the 
sands. The action was instituted against fishermen, to have them 
interdicted from interfering with the mussel beds. The Lord 
Ordinary (Barcaple) decided for the defenders. He observed, ^* there 
is a broad distinction between salmon and mussel fishings. The former 
while not granted out is the patrimonial property of the Grown, in 
which the public has no right, either of property or use. The right to 
mussel scalps on the sea shore is in the Crown, not as patrimonial pro- 
perty, but for public uses, like the shore itself." ^* The Crown may 
have the power to aleniate the right from the public, but the exercise 
of that power, when founded on by the grantee against the parties, can- 
not be inferred by construction, or established in any way except by a 
conveyance in express terms." The Inner House (second division) 
ordered cases, in which an elaborate history of sea-fishings was 
given, with reference to the laws of different countries, and unani- 
mously reversed the decision of the Lord Ordinary, and decided for 
the Pursuer. The decision was given with lengthy reasons. Per 
Lord Cowan — ** The right of fishing mussel banks or scalps in bays 
of the sea or on the searshore is conferred as a patrimonial right. 
No more than a right of salmon fishings is it accompanied by limita- 
tions or conditions affecting its uses and enjoyment by the grantee." 
** It is quite usual to confer on the grantee under a general denomin- 
ation, a variety of kindred rights which come to be specifically 
marked out, as intended to be within the grant by the possession 
that has followed on it for that period of time which the law has 
fixed' as enough to secure the title from challenge." 

31 Jan, 1&6B.—Earl of Zetland v. Glovers of Per/A,— 40 
Jurist, 162. 

SALMON nSHINa ^REPARIAN PROPRIETORS. 

A BANK in the alvens of a navigable river was covered at high 
water but left bare at low water. The bank gradually extended 
down the river and came between the estates of two heritors, who 
both had ris;ht to salmon fishings and both had fished from their own 
lands for forty years, but not ad medium filum. The bank was 
chiefiy situated to the south of the centre line, but was seldom fished 
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from by the heritor on the north bank. The heritor on the south 
bank sought the exclusive right of fishing from the bank because it 
was on his side the centre of tlie river. The court held that both 
heritors had right to fish ad medium filum^ and that the bank must 
be held as a part of the alveus and not to effect their rights. Per 
Lord Curriehill — " The bank is not an island, it is not a portion of 
land separated artificially from an estate on either side. It is not 
private property, it is not an island fit for tillage or pasture, it is 
not the property of the Crown, otherwise than as being part of the 
alvens of a navigable river. It remains part of the al vens of the 
river, and does not change its character, and leaves the rights of the 
parties exactly as they were." 

1 Feh,^ 1868. — North British Insurance Company v* Fleming ^ 
Trustees. — 40 Jurist, 170. 

FOREIGN — FORUM COMPETENS. 

A MULTiPLEPOiNDiNG (Interpleader) 'vias raised in name of a com- 
pany, whose principal domicile was in Scotland, but who had also a 
domicile in England. It was to settle the right to a policy of insu- 
rance which had been opened up by an English Company, whose 
engagements had been taken over by the Company who were made 
parties to the action. The Company objected to the jurisdiction of 
the Scotch courts, on the ground that they had received notice of 
an assignment to a party in England, and who, although called in 
the action in the Scotch courts, entered no appearanc>e, but h^d 
subsequently instituted a suit in England for recovery of the contents 
of the policy. The Company pled that the action should either be 
dismissed pr sisted until the issue of the English suit. The court 
held that they had jurisdiction, seeing that the Company had a domi- 
cile in Scotland, and refused the motion for a sist, reserving to renew 
it on showing that the cause could be more conveniently disposed of 
in the English courts. Per Lord Justice Clerk (Paton)— " The 
Company are certainly subject to the jurisdiction of this court by 
domicile, though they are said also to have a domicile in England. 
If we have jurisdiction in the matter of the suit it is for the court, 
if of equal jurisdiction, in which a second and unnecessary suit has 
been instituted, to stay proceedings until the issue of the proceedings 
here." 

7 Feb.y ISeS.—Beattie v. Dalzell, — 40 Jurist, 183. 

DIVORCE — MARRIAGE PROVISION. 

Bt marriage contract the father of the bride directed his trustees six 
months after his death to pay to her husband the sum of 5,000/. or to 
his assignees. The husband was divorced after having assigned the 
provision to creditors. The assignees claimed the provision as now 
payable to them on the death of the father, who had revoked the 
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proYision in the contract. The court held that the right of the 
husband as well as that of the assignees fell hj the divorce. Per 
Lord President (Inglts) — ** It cannot be said to be decided by any 
express authority, but it appears to me that according to all legal 
principles applicable to cases of this kind, the forfeiture of the 
husband must affect the assignees. A provision of thi^ kind in a 
marriage contract is in certain cases defeasible, and one of these cases 
is that the husband shall be divorced for adultery. That is a rule of 
public law. All the rules of public law are as fully operative in a 
contract as if they were expressed. Therefore, any creditor lending 
his money on the faith of a marriage contract, mast be held to know 
that that marriage contract provision is liable to be defeated by 
adultery committed by the party in whose favour it is conceived 
followed by decree of divorce.** 
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[♦^* It should be understood that Notices of New Works forwarded 
to us for Eeview, and which appear in this part of the Magazine, do 
not preclude our recurring to them at greater length, and in more 
elaborate form, in a subsequent Number, when their character and 
importance require it.] 



The Inferior Judge in Scotland. By Frederic Hallard, Advocate, 
one of the Sheriff-substitutes of Midlothian. Edinburgh : 
T. & T Clark. 1869. 

The learned and indefatigable author has neither done justice to 
himself nor to his book by its quaint title of '^ Inferior Judge." 
Those who know him best, will at all events, exclude him from any 
such derogatoiy title. He has laboured, and many will be of opinion, 
with success, in here proving that the class to which he belongs, 
though they may in common parlance I'C called inferior fudges, are of 
a superior caste ; and that the word " substitute," if signifying some- 
thing in lieu of a better, is often thus much misapplied in Scotland. 
The book is very racy and daringly bold, and has no mincing of 
matters. Every page evidences that the writer knows well and feels 
deeply what he indites, and that he is not afraid of giving publicity 
to his knowledge and his feelings. The publication of this book is 
very opportune. A Commission on the Law Courts of Scotland is , 
presently in session, presided over by that forensic veteran, Lord 
Colonsay. The membership is composite, and drafted from all 
classes of the Bench, Bar, and professions — not excluding the mer- 
cantile — with a most judicious mixture of English jurists. The 
book before us may prove useful in directing the attention of the 
Commissioners to various points of importance, and which might 
otherwise inadvertently escape their notice. It is remarkable that a 
similar Commission has made its first and brief report for England. 
Our legal friends north of the Tweed, not without good grounds, 
may vaunt that the English Commission have recognized and recom- 
mended the introduction of a few good points of Scotch practice. 
It is to be hoped that the Scotch Commission will reciprocate, and 
find an equivalent number of matters in English jurisprudence which 
may be judiciously engrafted on the Scotch system. This would go 
far to the assimilation of the laws of the two portions of one and 
the same kingdom, identical in interest. We recommend this book to 
all English lawyers, as well as those of the general public who are 
in anywise anxious to understand the constitution of the Scotch 
Courts of Law, and to have made plain the long vexed question of 
the Double Sheriffship — imperium in imperio. 
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Handbook of Practice in Civil Causes in the Sheriff Courts in 
Scotland. By John Dove Wilson, Advocate. Edinburgh : Bell 
and Bradfute. 1869. 

This is the age of handbooks. All departments of science are now 
made easy. It was once said there was no rojal road to mathematics. 
We fear that the same may be still said of the road to the Temple of 
Themis, which, though often trod, has manj pitfalls, and is paved 
with sharp flints, and beset with thorny hedges. It will be long before 
law can be made easy; and there exist grave doubts whether, 
before the millennial age, such is in all respects desirable. Sufficient, 
perhaps, that it be made moderately accessible, and with as easy a 
gradient as possible. 

We do not know why the author has, in the title page, sunk his 
official designation of <' Sheriff-substitute of Kincardineshire/' and 
assumed merely his grub origin of *' Advocate.*' As one of the local 
judges of Scotland, fame speaks much of his qualifications for office, 
and his assiduity in the discharge of its various onerous and ever 
increasing and shifting functions. Neither is '* Handbook*' a title very 
aptly chosen. It is no ready reckoner, so as to facilifate mere trade 
calculations. Though it eschews all pretence to historical details 
of the past, or prophetic speculations as to the future, of the local 
courts of Scotland, it has a most exhaustive and clear statement of 
the present condition of these courts in every department. 

An English lawyer must be startled at the mixed or mosaic nature 
of these courts, so unlike anything in England. They are not single 
courts, but a congress of every conceivable kind of civil and criminal 
jurisdiction, under the province of double judges. In the first place, 
these courts never recognize the distinction between equity and law 
— a distinction which took ages to fuse in England, if the task 
be even yet completed. Then, in criminal justice, they exercise 
the jurisdiction of the police magistrates at common law, the 
justices of England, both under statutes and common law, and of 
Quarter Sessions with trial by jury ; only, strange to say, in the 
latter they have no power to sentence to penal servitude, but that is 
reserved for the assizes, held only twice in the year. The civil court 
is still more wondrously and mysteriously diversified. The resident 
sheriff judges in a very summary manner, and subject to no real 
appeal, in all civil claims below 8/. 6s, Sd, (this hard and fast line 
being fixed by the ancient money equivalent of 100/. Scott's money) ;r 
and in the same way he judges up to 12Z., but then, should impri* 
sonment follow on his decree, there is a rehearing of the whole case in 
the ordinary court, with an, appeal from Detts minor to Deus major 
— from the resident sheriff, who heard the case and the evidence, to 
the absent sheriff who heard neither. Then, for certain cases, between 
12/. and 50/., there exists another chamber of the court, under the 
grotesque nomenclature of the "Certain Debts Recovery Court.'* 
Sarely, what is sauce for the goose might have been conceived 
equally savoury for the male species, unless all litigants were consi- 
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AoT^ l/> V <!imbTW«d in jwisb, « ^^ «» « Mme, under the first 
oliitifi Thoix f«r th* «n» cImr of cUiK aboTc 50/. up to infiDitade, 
umi nil ol^ior cl«» rtf claiTO imm 121. to die sune indefinite pitch, 
th4»Tt> is unothftr rmin unfl wicAbt inam et prasediire. But for cer- 
tiiiii iw»«>s of n mnrr ditiywtchfu: xaam^ tiSobk k sdU another part of 
♦Hr ini^iMal murhiiw of nunr ^w*ir^ bihmi. In Ac larger class 
♦H^^t^* H. mr. Hnnf^. frowi thr l(w in^ u n ?rx4Ming barrister in 
V ainHnnrh Hr ir hotmU, durinj: «hibi. » r^ daUy attendance 
0%. i' nAt i»tt/^ntio»i to. the«iprenie jn%»:: s w^«e feet, like those 
^/ i^^j^Ur,. hr if bound to fdt, if unt :». fete^ This internal 
^TvTMN^ b«< ^w^ti the emum vf mwrh eantBoUBL 5a Scotland. It has 

>^« Uir^f. tv ai) app^ '"^•*» P^i^ip to PhOi^ Bat there exists a 

^;<l>»t^^rr o ' opinion, navt^r Uit^W to be satiabdtonlj solved, which 
f H. ttrr magiitrattJd iimv bt» «aid to be tn vhm. Perhaps the most 

If^t^t Ur tBCt remAina u> be lo)il Though the two judges disagree, 
tm iud^e who did uot try the case diffisrs from the judge who 

V u»rjj there i^ '^^ i^mody whateyer in all cases below 25/. in value. 

^T ui'ortiin*^ litigant baa fallen between two stools, but no power 
.gmrih o»" ivplncc him to his former seat, or tell him which of his 

'^, .^n of ^^^^^^ qualifications, was in the right. Again, in all cases 
-*ief W^- ^^ ^"^^"^ where there are disputed facts, either party to 

cHaiin i^^ benefit of trial by jury, (once known, but long obsolete 
H 8lieritf Courts) may remove the case to the Conrt of Session. 
Bat b»H)Ught thei-e, the court need not send out the foundling to be 
tenderly nursed by a jury, but may kindly shelter the stranger beneath 
their own genial ermine. All cases above 25/. may thus run the 
rtiuntlet of resident sheriff and absentee sheriff", between whom the 
rtime of ball and shuttlecock may be played five times in each case : 
then the case may enter the Outer House with its ordinaries : next 
the Inner House with its extra-ordinaries ; and, at length, after its 
full development, take end (at the same time, probably, with one or 
both the litigaiits) in the House of Lords, who have more appeals 
from narrow Scotland than broad England and Wales, and belligerent 
Ireland to boot. But the catalogue of the Sheriff** Court business is 
not yet finished. It has a department of Bankruptcy, including 
the Insolvent Debtors' Court. Here, again, there is the anomaly 
that the resident sheriff^ is considered peculiarly adapted to deal with 
these, sometimes the most intricate and difficult questions in law and 
equity. The veiled oracle is not here approached, but the appeal is 
at once to the inner cloister of the great and grand temple of justice 
in the Parliament House. To finish this long scroll of judicial 
funcHoDs, the local sheriffs have a jurisdiction in probates of wills, in 
lunarj, the administration of the poor law, and in every conceivable 
matter of civil and social economy. Whilst these local courts have 
thu3 the moat extensive jurisdiction in certain cases, which has no 
parallel \n England, yet, as if by way of contrast, there is a fanciful 
relief in ihe denial of justice. The sheriffs in Scotland may judge 
- wh o has ft right to a fund of a million in hard cash, but should a 
m ariae who has right to property in a cabbage garden, or a 
atead worth a groat per annum, they are forbidden to interfere 
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or adjadicate. Such grave questions must receive the attention and the 
award of the senators of justice in the metropolis. The descendants 
of Robert the Roy who have got into possession, after the similitude 
of their great ancestor, may, after the brief term of seven years, 
safely keep their conquests against the poor, though unjustly deprived, 
former proprietor. 

We could add much more, but find ourselves fast drifting from 
reviewing an excellent book into reviewing the ancient tribunals of 
our sister kingdom. Those who desire fully to be acquainted with 
the whole mechanism of the intricate judicial tribunals of Scotland, 
will do well to study the meritorious treatise mentioned above. By 
attracting public notice, it may exercise a beneficial influence on the 
general public, and even be not altogether unavailing in directing the 
attention of the Royal Commission now sitting, rather ominously, at 
Waterloo Place, efficiently to repair and beautify, without recklessly 
destroying or impairing, the stately edifice of the local courts of 
Scotland, to which, it is vain to conceal or deny, the county courts 
of England owe their parentage. 

Tables of Roman Law. By M. A. Fan ton, Docteur en Droit : 
Translated and Edited by C. W. Law, of the Middle Temple, 
Barrister-at-Law. London: Wyman & Sons, Great Queen 
Street. 1869. 

The publication of these tables in English is another proof of the 
increased attention which is being paid in this country to the study 
of the Roman Law. A few years ago no one would have ventured 
to publish such elaborate tables on a subject in whieh few members 
of the profession took the slightest interest. The increased impor- 
tance which is now attached to law as a science, and which is due, 
partly to the writings of Beutham and his followers, and partly to 
the discussion of legal topics in societies like the Law Amendment 
aud the Juridical, has led Englishmen to examine the Roman law. 
Two results have followed, first, that the Universities and the Inns 
of Court have insisted on its study, and second, that a demand has 
arisen for elementary text books on the subject. These have been 
borrowed, with more or less of acknowledgment, from the French. 
There are special reasons why the jurists of France ought to be able 
to furnish us with excellent text-books on Roman law. Its study in 
that country may be said to have been uninterrupted from the time 
of the separation of the Eastern Empire from the Western down to 
the present hour. The wish of law reformers in France has always 
been to return to the ancient law; and the Revolution of 1789, 
carrying out the wishes of the people in every direction, in no sub- 
ject more fairly reflected those wishes than when it reformed the 
whole of the judicature on the basis of classical law. Austin has 
shown that their admiration of antiquity led them to enact laws 
which were not adapted to modern wants ; that their knowledge of 
Roman law was insufficient; and that their estimate of its value was 
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BO high that it occasiooallj blinded them to its faults. But there 
can be no doubt of the genuine admiration which French lawyers 
felt and still feel for its merits, of the great attention they have 
given to its study, and of the success which has attended their 
efforts. Then again, most French educational books rank high. 
There is a love of precision about French thinkers and writers 
which is peculiar to them. Their clearness of expression and the 
well defined form they give to everything they have to say have led 
to the vulgar fallacy that they are shallow thinkers. This precision 
and clearness is of the utmost value in books of an elementary 
character. Anything that will help to let light shine through the 
haziness with which a new subject of study is always invested to the 
beginner will be of use to him. The system which the French 
introduce 'into their text-books helps to place the subject before the 
student in a clear methodical manner. Mr. Law has chosen a good 
illustration of the clear and precise way in which French writers 
present their subjects to their readers. The tables of M. Fanton 
give a complete summary of Roman law as it is contained in the 
Institutes of Justinian. Each of the separate heads under which 
the compilers of the Institutes arranged their matter contains divi- 
sions and subdivisions, showing clearly under which head of Roman 
law any particular subject, falls. In this way, through the seventeen 
tables which Mr. Law's book contains, the entire body of the law 
furnished to us in the Institutes is brought as clearly before the eye 
of the student as the geography of a country is by means of a map. 
We can recommend these tables to all who are either entering on 
the study of Roman law, or who wish to have it placed before them 
in a methodical and tabular form. 

Precedents of Pleading in Equity in the County Courts, comprising 
Plaints, Statements in Defence, Petitions (including those under 
the Trustee Relief Acts- and Trustee Acts), Decrees, Orders, 
Affidavits and other Forms, with Observations and Notes ; and 
an Appendix, containing the Statutes, &c., &c., and the County 
Court Orders in Equity. By P. M. Leonard, Esq., M.A., of 
Lincoln's Inn, Barrister-at-Law. London :• William Amer. 
1869. 

So vast has been the amount of work, and that in every branch of 
Jurisprudence which the Legislature has in its wisdom cast upon 
the County Courts, that a collectiou of the County Court Treatises 
from Pollock and Nicoll downwards, in point of time, to the present 
work, would form no small library. And further we would say 
that County Court legislation has brought into existence, not only a 
large number of law works, but that they are, or at least a very large 
proportion of them are, of very great merit. 

Never has any master, if we can so speak, been better served than 
the County Court has by those who have written in its service. 
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And the reaaon of this is probably dear, for tlie Couutj Court is the 
great legal fact of the day. What its future may be is getting every 
hour clearer, aud the lime is not far distant when perhaps, from the 
despised court for debt collecting, or from the mere drudge of the 
Superior Courts, we shall find it rise into the one universal court of 
First Instance in Law and Equity throughout England. 

Many have recognised its growing importance, while others at* 
tempt to sneer at its judges, and despise it as a tribunal. But what 
has done more for raising its ^' status,'* than any thiug else (save 
perhaps the passing of the Admiralty Jurisdiction Act, 186S), has 
been the Equitable Jurisdiction Act of I860. At the time when that 
Act was passed, neither the local bars of the country ac large, nor 
a very large proportion of the country solicitors were prepared for 
the conduct of a suit in Equity. Every thing had been done in 
Loudon and through London agents, aud hence the absolute necessity 
of Treatises and Practice Books in Equity. 

General works devoted entirely or in part to the equity side of the 
court have appeared, but room was left for the present one, aud we 
can heartily congratulate Mr. Leonard on the publication of his 
^' Precedents," a work which we veuture to think will have a very 
large and extended sale. To the local barrister, in fact to all who 
have now to prepare equity pleadings in the proviuces, the book 
will be most useful. 

Space will uot permit us to detail to our readers its plan and 
arrangement, but we may say that it appears to us most admirable. 
We have tested the care with which the cases have been noted and 
cited, and the accuracy of the index and of the references, and we 
think we can safely say, that no labour has been spared in the pre- 
paration of the work. 

It may be thought that our commendation is somewhat too large 
and diffuse, but an examination of the book has convinced us, that, 
to a very lar^e number of pi actitioners, in both branches of the 
profession, Mr. Leonard's manual will be of the utmost practical 
usefulness. 

Reports of the Decisions of the Judges for the Trial of Election 
Petitions, pursuant to the Parliamentary Elections Act, 1868. 
Part I. By Edward Loughlin O'Malley, Esq., and Henry Hard- 
castle, Esq., Barristers-at-Law. London: Stevens & Haynes, 
1863. 

The part before us contains the reports of twelve Election Petitions 
(including the second Bradford Petition), and we think there can 
be no doubt that the work will be, or may be, very useful. 

Prolixity is said to be the vice of lawyers, but we think our 
editors are certainly safe from hostile criticism on this score. They 
have, we think, erred somewhat on the side of brevity, as they have 
;DOt, in the preface, given the public one word of information as to 
what the work in fact is to be, or as to when the remaining parts 
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are to come oat, if ever, nor have they, in the body of the book given 
a single note or croas reference. 

We think this absence of reference and authority (due perhaps to 
modesty) a decided blemish, and we would venture to suggest, if 
time permits before the publication of parts II., III., et seq,^ that the 
editors should add, at least, cross references to the cases they report. 
The work is too bald, while the addition of cross references and an 
index would make the book really valuable. 

To take one or two instances where cross references would be 
useful, Mr. Justice Willes (in the Windsor case p. 6) upon an un- 
stamped promissory note being put in as evidence, said that the 
present inquiry must be taken to be quasi-criminal, and, therefore, 
that the Act which makes stamps unnecessary in criminal proceed- 
ings, would apply, whereas Mr. Baron Martin (in the Norwich 
case, p. 10) held distinctly that this (an election petition) was not a 
criminal case, but a civil case, and the rules applicable to an 
election petition, were the rules applicable to a civil case. 

Then again, as to the relationship existing between a candidate 
and his agent, the dictum of Mr. Baron Martin in the same case, 
that such relationship is more upon the principle of master and 
servant, than of principal and agent is confirmed by the dictum 
of Mr. Justice Willes in the Lichfield case. 

Again, as to the meaning of the word '^ corruptly " fa most im- 
portant word) no cross reference is made either in the Bradford case 
or the Bewdley case to the dicta of the learned judges who tried 
those two petitions. 

References and notes would greatly add to the usefuluess of the 
work, and we think, although the "part" is not bulky, that an 
index is indispensible ; with these additions the book would be one 
of great practical utility, and would command, we should think a 
very large circulation. 

An Analysis of the Indian Penal Code (Act 45 of I860) with 
Notes. By John Butler, B.A., Professor of English Law and 
Jurisprudence, and Professor of Indian Jurisprudence, at King's 
College, London, and Edmund Fuller Griffin, B.A., Barrister-at- 
Law. London : Butterworths. Dublin : Hodges, Foster & Co. 
Calcutta : Thacker, Keith <& Co. Bombay : Thacker, Yiniug 
&Co. 1869. 

Thb Criminal Law is the least difficult portion of the student's 
labours. Still, it sometimes gives rise to intricate questions enough, 
as in the case of Charlotte Windsor. The practitioner ought never 
to forget, that when a question of fundamental principle comes to 
be discussed, comparative Jurisprudence is the best means towards 
its solution ; and still better, positive legislation by our Parliament 
for countries not subject to the common law of England. The 
Indian Penal Code, therefore, may often be referred to with profit 
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by our criminal iawjers, especiallj on such points as defamation, 
assault^ and the lighter description of crimes. For this Code is 
mainlj a reflex of the most natural conceptions on similar branches 
of our own law. 

This analysis of the Indian Penal Code seems to have eonferred 
a great boon upon the Indian practitioner, and will, doubtless, be of 
use to professional men in England in the respects referred to. 
It is a pitj the author has not cited cases which could be easily 
extracted for the Reports. Cattle, it is said, were one year so lean 
in New York that it required two to make a shadow. One B.A. 
could have produced this brochure easily. Still it reflects credit 
on both. It has a good index. 

The Subjection of Women. By John Stuart Mill. London : 
Longman, Green, Reader, db Dyer. 1869. 

Thb object of this volume is to prove ** that the principle which 
regulates the existing social relations between the two sexes — ^the 
legal subordination of one to the other-*is wrong in itself, and now 
one of the chief hindrances to human improvement ; and that it 
ought to be replaced by a principle of perfect equality, admitting 
no power or privilege on the one side, or disability on the other." 

Mr. Maine remarks that, if we understand by the word status the 
personal conditions which are derived from the powers and privil- 
eges anciently residing in the family, the whole progress of society 
may be described as a transition from status to contract. We allow 
the son to become independent of his flither but to have full powers 
to contract with him as with any one else, as soon as he becomes of 
age to enter into contract with any one. We forbid slave labour, 
which the ancients regarded as existing under the jus naturale^ and 
permit in its stead only labour by contract. The Patria Potestas 
has been dismembered in every direction but one. The woman is 
still in manu of the husband. Practically, Mr. Mill maintains, she is 
still a slave. Is it replied, that she is unaware of the fact and hugs 
her yoke, that intense attachments often exist between husbands and 
wives ; he points out that slaves also have in all ages been under the 
same delusion, that one of the worst evils of slavery is that it gets 
rid of the desire for freedom, that the women of the harem of an 
Oriental do not complain, that in Greece and Rome it was qaite an 
ordinary fact for slaves to submit to torture rather than betray their 
masters. Is it objected, that men have been ages in finding out 
woman's degradation : so also many ages elapsed before any thinker 
was bold enough to question the rightfulness, and the absolute social 
necessity of slavery. Serfs did not at first complain of the power of 
their lords, but only of their tyranny. The Commons began by 
claiming a few municipal privileges ; they next asked an exemption 
for themselves from being taxed without their own consent ; but 
they would at any time have thought it a great presumption to claim 
any share in the king's sovereign authority. The degraded position 
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of the wife exerts a depressing influence on the woman, an injarious 
influence on the man, and a consequently retarding influence on the 
progress of society. " Think," says Mr. Mill, " what it is to be a 
boy, to grow up to manhood in the belief that without any merit or 
any exertion of his own, though he may be the most frivolous and 
empty or the most ignorant and stolid of mankind, by the mere fact 
of being born a male, he is by right the superior of all and everyone 
of an entire half of the human race." The lesson thus taught us 
from our earliest years sinks deep into our minds. We are led to 
believe that there is a necessary inequality between the capacities 
of men and women. Mr. Mill thinks that we have not sufficient 
grounds for coming to such conclusions. It is presumption to 
decide what women are or are not, can or cannot be, by natural 
constitution : presumption, because, until women receive the same 
education as men, have equal advantages with them, are as free 
to select their work, to do all they can make themselves fit for, 
as men are, no one is entitled to declare what is either the 
extent or the peculiar nature of the mental capacities and powers 
of women. Woman has produced no work of the first rank in 
Bcieiice, but few women have been allowed to study science. In 
literature, where women have had a chance, they have obtained 
fully as high prizes, and as many of them, as could be expected from 
the length of time and the number of competitors. A hundred men 
study science to one woman, and yet out of the thousands of stu- 
dents few original thinkers or distinguished men appear. Until an 
equal number of women have devoted themselves to similar studies, 
we have clearly no right to expect results equal to those obtained 
among males. More women than men study music, and yet there 
has been no Handel or Mozart or Beethoven? Yes, but women 
study music in an amateur way only, with all the faults of amateurs, 
and with none of the inducements of professionals. They are taught 
music, not for the sake of composing but only of executing it. 
They have an equal chance with men as artists ? Here again they 
are only amateurs, and amateur work can very rarely indeed 
compare with professional work. On the stage, indeed, they have 
worked as professionals, and here they are confessedly the equals of 
men. It is impossible to say what woman can or can not accomplish 
until she has had a fair chance. In all ages she has been placed in 
an unequal combat. Generally, she has been forbidden to contest, 
and when permitted she has been placed under exceptional dis- 
advantages. English law, in particular, has much to answer for. 
By the old law the husband was called the lord of the wife — had 
dominion over her, was regarded as her sovereign, so that the 
murder of him by her was treason. She can do no act but by his 
permission. Her existence ceases on marriage, is merged in that 
of the husband. They two become one, that one being the husband. 
He takes her property, can do what he likes with her personalty, 
receives the rent and profits of, and becomes entitled to a tenancy 
by courtesy, in her realty. She can acquire no property but for 
him ; the instant it becomes hers, even if by inheritance, it becomes 
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ipso facto his. £?en the Boman slave was better off in this respect 
than she, for he had his peculium, while she can call notliing she 
has earned her own. An industrious wife maj work early and late 
to save money. A druukeu scoundrel of a husband may take it 
from her. She may buy clothes for ihe children, furniture for the 
house, may put by money for a rainy day. He may sell the one and 
spend the other. .She may make a provision out of her savings for 
the children, and he may take it. It is true that this state of things 
has been to some extent remedied among the wealthier classes. A 
rich woman may have a settlement, which will at least prevent her 
hu.band from depiiving her of the property she possesses or obtains 
on marriage. But even here, she, the rightful owner, is debarred 
from the use of the property. The settlement is, however, altogether 
exceptional In the great majority of marriages none exists. If, 
indeed, the Married Women's Property Bill become law much 
will be done towards remedying this state ot things. In other 
words, we shall be making one more step from status to contract. 
We shall remove one of the disabilities which in England place 
women on an inequality with men. The way in which this Bill 
was received in the House of Commons is evidence that society is 
becoming willing to look at the great question of the relations 
between the sexes fairly. Is a man to be master in his own house, 
or is he to be .one member of a partnership of two? Is it necessary 
in marriage that one of the parties should be subject to the other T 
These are the questions which will have to be faced and which 
Mr. Mill has set himself to answer. He believes that there is no 
need that one party should be made subject to the other. We agree 
with him that the legal subjection of woman should cease ; but we 
believe that as a fact one of the partnership of two will almost 
always, if not always, be in subjection to the other, and that such 
one will be the wife. And for these reasons. So long as men and 
women are men and women, men will prefer wives younger than 
themselves. Wives will have therefore a shorter time for education 
than husbands, and will be so far placed on an inequality. Age 
itself, although it be only a year or two, will, at the period at which 
most people marry, help to give a preponderating influence to the 
man. Woman arrives at puberty sooner than man; in other words, 
nature teaches that she should marry at an earlier age. Then, too, 
the male is physically stronger and his excess of physical strength 
gives him enormous advantage. It enables him to be the bread 
winner in the great majority of cases. It enables him also to do 
work which brings him more frequently in contact with his fellow 
men. The education derived from this contact is perhaps tiie most 
valuable which any person can receive. The woman's physical 
weakness, the fact that she will have to rear children, will, in most 
cases, keep her at home much more than the husband. Civilization 
has always come from towns, never from the country ; and the 
reason of this is to be found in the simple fact of the aggregation of 
men. Isolation in the majority of cases means retrogression. But 
the great number of women must necessarily, as it appears to us. 
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live isolated lives. Physical causes, as well as considerations of 
convenience, will always keep the woman at home much more than 
the man. Inferiority of age and consequent inferiority of education 
in the majority of cases, less physical strength and therefore less 
power as a bread-winner and less education from contact with 
society, more isolation, all tend to make woman the inferior partner. 
Where inequality exists, we believe it most likely that one will be 
more or less subject to the other. But of course this is no argu- 
ment for allowing this state of subjection to be increased by means 
of legislation. Because woman is physically weaker we are not to 
weight her in the race against man. 

Whether we go so far as Mr. Mill or not, it is impossible to deny 
that women have received unjust treatment. Our duty to her is, 
not to treat her merely as a plaything, or with that sort of stupid 
gallantry which will give her compliments instead of justice, but to 
give her at least the same advantages as men possess ; to afford to 
her, what she has never possessed in this or in any other country; 
an education equal to that given to men ; to open to her every 
avenue into which she may choose to enter with a view of competing 
with men, and to allow her to compete there without favour, if also 
without prejudice ; not, on the commencement of her married life, 
to make it, as the law does at present, a presumption jurts etdejure 
that she is inferior, but, allowing her to start fair with her husband, 
to let that question be settled between them. Whether she should 
be allowed, as Mr. Mill contends, to exercise a vote depends on the 
same considerations. We are opposed to extending the suffrage to 
agricultural labourers because at present they know too little of 
politics. And yet thousands of well-to-do women are equally 
ignorant of political questions. The ignorance arises from the 
causes we have already mentioned, physical weakness, earlier 
marriages, and isolation. The great steps, as it seems to us, to be 
taken towards placing woman in her proper position are, to give her 
the best education possible, and to remove obstacles out of her way 
such as we do not tolerate in the case of men ; we may then allow 
her to fight her own way. 

In conclusion it is but justice to say that the arguments in Mr. 
Miirs book are urged with all the force and earnestness, the clear- 
ness and eloquence of that gentleman's best style. 

A Treatise on the Practice of the Criminal Law in Scotland. By 
J. J. Gordon, Solicitor, Banff. 1869. 

Letter to the Bight Honourable Henry Austin Bruce, M.P., Home 
Secretary, by the Bight Honourable Thomas Francis Kennedy, in 
reference to the Public Prosecutor in Scotland. 1869. 

These two pamphlets are nearly devoted to the same subject — the 
administration of criminal justice in Scotland — but from different 
issues, from opposite points of view. The first-namedj it is stated, 
«:- written for and dedicated to the University of Leipzig." The 
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author appears to hare been a travelled person ; and, writing for a 
foreign body, he goes more minutely into details than were he 
addressing his countrjmen. He shows considerable knowledge of 
foreign laws, and announces some quaint and startling notions on the 
proper mode of judicial procedure. Some of the objections he states 
have been removed since their publication bj the Lord Advocate's 
(Gordon ) legislation of last Session. The work, however, is still 
instructive, suggestive, and, withal, not a little amusing. 

The second pamphlet is a letter from a veteran politician and law 
reformer complaining of the inefficiencj of the mode of public pro* 
secution in Scotland, especially with reference to some squabble 
daring the last election in Ayrshire. 

There is a vast divergence of opinion between the two writers as 
to the office of Public Prosecutor in Scotland. The solicitor of Banff 
thus speaks in favour of the Scotch mode : — *' The chief feature in 
the conduct of the prosecution (in Scotland) which places it above 
the English system is this, that the Government in graver cases, and 
the county in smaller, pay an officer to act as Public Prosecutor, 
whereas in England the injured party or his relatives have to pay 
his or their private lawjer for the prosecution. The universal public 
benefit of this system is obvious, and there can be no doubt that it 
conduces to keep down crime. There cau be no doubt that the cost 
of private prosecution in England fosters crime.** Much to the same 
effect pervades the pamphlet. On the other hand, Mr. Kennedy 
strongly objects to the system of prosecution followed in Scotland, 
especially on the ground of its secrecy. Thus he advocates inspec- 
tion : — " I venture to lay it down as a general principle that all 
inquiries made by the Public Prosecutors, high and low, ought to be 
conducted in public; and if, under a system of publicity, a few 
cunning rogues should escape who might be caught in the meshes of 
the law under the secret system, such a result is far preferable to 
the absence of that wholesome state of confidence and satisfied public 
opinion which a system of openness and publicity can alone create 
and sustain." 

The question of the appointment of Public Prosecutors for 
England is now agitated in all legal circles, and must soon receive a 
settlement. It will be wise, therefore, to ascertain fully and impar- 
tially the nature of the system in Scotland, so that any practical 
objections found inherent in that system may be avoided in any 
future legislation. 

A Hand-Book of the Practice of Procedure before the Judicial 
Committee of Her Majesty's Most Honourable Privy Council. 
By Robert Thomas Lattey, Attorney of the Court of Queen's 
Bench, and of the High Court of Bengal, and Advocate of the 
Courts of British Burmah. London : Stevens and Sons. 1869. 

In his preface the author says — ** One of the chief objects of the 
writer in compiling this handbook is to afford a guide to professional 
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gentlemen practising in the superior courts throughout India — ^from 
which an appeal is allowed to the Privy Council, in cases in which 
they have to send appeals to England ; but at the same time, the 
writer wishes to point out, that as the procedure is the same in all 
cases, whether the appeal be from India or from any other of Her 
Majesty's colonies or dominions, this book will be of equal assistance 
to those practising in any colony or dependency other than India, 
from which an appeal lies to the Privy Council." The work is alto- 
gether of a practical nature, and contains every information with 
respect to the proceedings in appealing to the Privy Council. The 
author has given a set of forms, which will be found useful to the 
practitioner. The work has obviously been prepared with much 
care. 

The Substance of the Argument of Archbald John Stephens, LL.D., 
one of Her Majesty's Council, in applying for a Writ of Mandamu 
commanding the Bishop of London to issue a Commission to 
inquire into the Doctrines propounded by the Rev. W. J. E. Ben- 
nett, M.A., in a work entitled — **An Examination of Archdeacon 
Denison's Propositions on the Doctrine of the Holy Eucharist," 
and the judgment of the Court of Queen's Bench. Edited by 
B. Shaw, M.A., late Fellow of Trinity College, Cambridge, and 
one of the counsel for the applicant. London : Seeley, Jackson, 
and Halliday. 1869. 

The report of the learned and able argument of Mr. Stephens, and 
of the judgment of the court, have been carefully edited by Mr. 
Shaw. On the importance of the question raised in this case, but 
not decided, it is unnecessary to say any thing. Should such question 
again arise, the argument of Mr. Stephens will be found invaluable. 

On the Competence of Colonial Legislatures to enact Laws in Dero- 
gation of Common Liability or Common Right. By Thomas 
Chisholm Anstey, Esq., Barrister-at-Law. London : Maxwell 
and Son. 1869. 

Wb need scarcely say that this paper, which was read by its author 
before the Judicial Society, displays great learning and ability. 
Mr. Anstey argues against the competency of colonial legislatures, 
not being specially and expressly authorized thereunto by Imperial 
Statute, to bind the subject by any enactment derogating from 
common liability or common right ; and he is of opinion that an Act 
of Indemnity cannot form any exception to that universal rule. 
Mr. Anstey has pointed out in a note, that the pleadings in Phillips 
V. Eyre did not raise the question of the validity in Jamaica of 
the Act of Indemnity relied on by the defendant ; for that being a 
question of foreign law was a question of fact, and the replication 
did not traverse the allegation in the plea that the Act had become 
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part of the law of Jamaica. Considering the argaments which 
Mr. Anstey has broaght forward against the competence of a colonial 
legislature to pass an Act of Indemnity, we cannot but regret that 
the plaintiff did not reply in such a manner as to raise the question. 
The demurrer to the plea was obviously untenable, and the important 
question which Mr. Anstey has discussed was really not touched by 
the judgment in that case. The Court, indeed, assumed the compe- 
tence of the Jamaica legislature to pass such an Act ; but from the 
form in which the matter came before them, they could not have 
done otherwise. It is to be hoped that at some future stage of the 
case this question may be raised. 

Modern Theories on Church and State ; a Political Panorama. By 

Sheldon Amos, M.A, of the Inner Temple, Barrister-at-Law. 

London : Ridgway. 1S69. 

Thsrc can be no doubt as to the great importance of the questions 
discussed by Mr. Amos ; and we willingly acknowledge the very 
able manner in which he has reviewed the different theories which 
are entertained by various parties. Without expressing any opinion 
as to the views stated by the author, we must regard them as highly 
suggestive, and as well deserving consideration. 

The County Coqrts Admiralty Jurisdiction Act, 1868, (31 and 32 
Vict, c. 71) and the General Orders of 1869 ; to which are added 
those of the Liverpool Court of Passage. With notes and appen- 
dices. By G. Vincent, T. Thompson, Esq., M.A., of Lincoln's 
Inn, Barrister-at-Law. London: H. Sweet. 1869. 
This brochure contains but a small amount of original matter, in 
proportion to its whole, viz., it is, in short like many books now-a- 
days, a huge appendix prefaced by a long introduction. These 
works ought to be properly termed " Collections of Statutes,*' 
" Indices " <* Digests," or, if you please " Statutory Codes." But 
they are certainly LOt treatises, since they treat of nothing. " Bot- 
tom's dream," alone affords any analogy for the title. However, we 
recommend Mr. Thompson not to be reluctant to undergo the 
labours of more extensive authorships, inasmuch as, if we cannot 
exactly say Ex pede fferculem, at the same time, this little manual 
is, so far as it goes, exceedingly well written. We find fault, not 
with its quality, but its quantity, and the futility of incurring the 
expense of repeating in an appendix, Acts and portions of Acts 
which already are, in a hundred different shapes, in the hands of the 
public. It is vain to attempt to treat of extensive departments of 
law in a very small compass. However, so far as a small manual on 
Merchant Shipping Law can be of use, this brochure possesses very 
peculiar merit indeed. We unwillingly detract from the merits of a 
clever writer. But a book on County Court practice affords ample 
room for discursive disquisition, without the vain effort to impart 
into a small compass, a rechauffe of the whole law of Merchant 
Shipping. 
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A Sapplement to the Jurisdiction and Practice of the ffigh Ck>iirt 
of Admiraltj, containing the Coantj Courts' Admiralty Jaris^c- 
tion Act, 1868. (31 & 32 Vict, c 71), with all the orders. 
With practical notes by R. 6. Williams, and Gainsford Brace, 
Barristers-at-Law. London : William Maxwell & Son, Fleet 
Street Dublin: Hodges, Forster, & Co. Edinburgh: Bell & 
Bradfnte. 1869. 

The authors (of whose work we recently gave a brief notice), seem 
to think that the '' Coanty Courts' Admiralty Jurisdiction Act, 1868 " 
18 '^ hard to nnderstand." That the Act so far resembles some of 
the epistles of Saint Paul is exceedingly probable. Until the 
suggestions of the Judicature Commission shall have been thoroughly 
carried into effect, every Act for altering the Jurisdiction of any 
particular tribunal will in realily be an Act for still further com- 
plicating the law. This observation is applicable in a peculiar 
degree to Admiralty Jurisdiction, which is as obscure and com- 
plicated in some respects as any of the most vexed questions in our 
Jurisprudence. 

The Act upon which this brochure is a commentary, seems very 
well annotated by the authors. We differ from them on one point, 
however. They consider that the third section of the Act does not 
confer Jurisdiction, unless when the Court of Admiralty already 
possesses it. We may observe upon this review that the philosophy 
of county court legislation is simply the ita lex scripta est of the 
legislature, and that express words will not be curtailed of their 
effects by any reference to existing admiralty Jurisdiction. 

The Supplement will be found a most useful compendium to the 
valuable work already before the public. 

Doctors' Commons : its Courts and Registries, with a Treatise on 
Probate Court Business. By G. J. Foster. London : Reeves, Son 
& Co. 1869. 

This book was recently noticed in the columns of the Law Maga- 
zine. It is a useful practical work on all questions connected with 
Probate Court business. Its Forms for various stages of procedure 
are carefully classified, and the arrangement of the whole matter is 
systematic. The clouds, which in our former notice of the book, 
were described as still hovering around the practice of certain 
tribunals, do not certainly envelope the practice of the Courts of 
Probate, except from the sight of those uninitiated, to whom all 
legal business is in darkness. As Mr. Foster points out, the almost 
entire absence of prosecuted appeals since the establishment of the 
Court of Probate demonstrates the clearness and justice of its deci- 
sions. The remark, however, does apply to the knowledge of testa- 
mentary practice, and this even amongst the profession. Mr. Foster 
has done his best to scatter these clouds, and with great success. 



IToHces of Nm Bcoki. 361 

A Manual of the Law relating to Industrial and Prorident Socio- 
ties, in their Formation, Existence, and Dissolation. With an 
Appendix containing Forms of Rules, Statutes, and Greneral 
Orders. Bj Henry F. A. Davis. London: EL Sweet. 1869. 

This is a carefully prepared manual of the Law of Industrial and 
Provident Societies. Its remarkable feature is that it is made as 
little technical as the subject will admit. We do not hesitate to say 
that a man of ordinary ability, but without knowledge of law, would 
be able to obtain from Mr. Davis's book any information which he 
would be at all likely to require concerning the law on which it 
treats. It ought to find its way into the committee room of every 
industrial and provident society in the country. 

The American Law Review for July, 1869. Boston: Little, 
Brown, & Co. 

OuB American legal contemporary for last month, contains a 
considerable number of readable articles, the one of most general 
interest being undoubtedly the life of James Otis, one of the lead- 
ing lawyers at the time of the American Revolution. John Adams 
said of his speech against " Writs of assistance " that " it had 
breathed into America the breath of life." We agree with the 
writer that his career was one ^' upon which Americans can look 
back with pride and satisfaction, either as men, Americans, or 
lawyers." Perhaps the most obvious remark to make after reading 
it, is that the Americans and English are inseparably one. That 
peculiar, indistinguishable something which makes an Englishman 
never thoroughly enter into complete sympathy with a French writer 
is absent here. You feel that American writers are looking at the 
question from the same point of view as an Englishman would ; 
that they are Englishmen as completely as if they lived in Australia, 
Canada or Manchester, and that they are only removed from us by 
the accident of distance. 

The Journal of Jurisprudence and Scottish Law Magazine for 
May, June, and July. Edinburgh : T. & T. Clark. 1869. 

OuB contemporary has presented us during the last quarter with 
three excellent numbers of their monthly. The articles are written 
with much spirit, and by persons well acquainted with the subjects. 
The *' Month" is not the least important part of it, inasmuch as the 
information to be communicated consequent upon the establishment 
of a new Law Amendment Society, and the sitting of a Commission 
on the Law Courts, out of both which emanate questions of legal 
procedure and judidal administration, is of paramount importance to 
the profession and the public at large. 
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CmKF JUmCB DSAFKS OF CAXADA. 

Ov die list da J (tf the year 1868 the Law Sodetj of Upper Canada 
p g cjcnt ed the fiillowiiig address to the Honourable Wilfiam Hesarj 
Diaper, C3^ on the oecasion of taking his seat as President of the 
Court of Error and AppeaL 

''Her MajestjT having been irracioosly pleased to accept your 
resignation as Chief Justice of Uppo' Canada, and sabseqoentlj to 
appoint jon as President of the Court of Error and Appeal, we, the 
Law Society of Upper Canada, beg leaTC respectfully to address yon, 
and to oonTey to yon our sincere thanks for the unvaried courtesy 
and kindness which, in the exercise of your judicial office, the 
memboB of the legal {Rofeasion hare received at your hands, for a 
period <nrtoniiing oTcr mate than twenty years. 

'' It is to us a subject of unfeigned salisfiiction that your talents 
and learning are not to be lost to the country, but that yon will 
hereafter preside in the Court of uldmate resort in this province. 

'' We trust that on an occasion like the present you will excuse 
our calling attention to the course of your professional life as an 
example and encouragement to those who devote themselves to the 
study of the law, as showing that, without any adventitious aid, but 
solely by the exercise of your own ability and industry, you have 
successfully, with satis&ction and applause, discharged the duties 
of Solicitor-General, Attorney-General, Puisne Judge, and Chief 
Justice. 

** That you may long continne to fill the dignified position which 
yon now hold, is the sincere prayer of the members of the Law 
Society. 

^'J. HiLLTABD Cameron, 

<< Osgoode HaD, Dec. 31, 1868. Treasurer." 

His Lordship^ in answer to the address, made the foUowiug 
reply :— 

"Mr Trsasubeb and Gentlemen — 

*^I thank you very sincerely for this address. Since my first 
appointment to the Bench, it has been my constant effort to culti- 
vate the most friendly relations with the Bar, and I feel no sligbt 
gratification at my success, as testified by this mark of yonr approval 
in which yon mingle the expression of your satisfaction at my past 
career with a kind wish that I may yet a while continue to discharge 
judicial duties. 

"I have, in my turn, to express mj warm acknowledgmentB to 
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the Bar, genendlj, for their nniTersal attenUon and respect to me in 
my intercourse with them as a judge, as well as for unnumbered 
marks of kindness and regard to me indlTiduallj. If I hare attained 
any success in my efforts to mmntain that confidence in the purity of 
the administration of justice in this province which existed in the 
days of my eminent predecessors, I owe it, first to the co-operation 
of those learned judges who shared my labours, and next to the 
ability and assiduity of the members of the profession whom you 
represent. 

'^ Upwards of forty-five years ago, I first entered my name on 
the books of the Law Society, of which I believe I have still the 
honour to be a bencher ; and though I passed some years in the 
active duties of public life, I never severed myself from the diligent 
practice of my profession. I rejoice that while sinking into the vale 
of declining years, I am still thought able to be of use, and 
that I can maintain the connection which has existed during the 
beet part of my life. I trust that I shall be enabled to pursue the 
same course which has procured for me this flattering mark of your 
esteem, and I look forward with a hopeful confidence to a con* 
tinuance of that support and assistance to which I have been so deeply 
indebted in my past career." 

The following brief particulars of the career of the ex-Chief 
Justice will be interesting to our readers. He was bom on March 
11, 1801, and is now therefore sixty-eight years of age. He com- 
menced life as a cadet or midshipman in an East Indiaman, and 
has never forgot his early nautical training. He came to this 
country some years afterwards, arriving in Cobourg on June 4, 
1820^ and commenced the study of the law in 1823, having articled 
himself to Thomas Ward, Esq., of Port Hope. He subsequently 
went into the office of Hon. George Strange Boulton, of Cobourg, 
and was for some years Depuiy-Re^strar of Northumberland and 
Durham. He afterwards came to Toronto, we believe at the sug- 
gestion of the late Sir John Robinson, then Attorney-General. Ho 
was called to the Bar on June 16, 1828, nearly forty-one years ago. 
On November 18, 1829, he was appointed Reporter to the King's 
Bench, which office he held until March, 1837, when, on 
March 23, he was appointed Solicitor- General of Upper Canada, 
and made a member of the Executive Council in December follow- 
ing. The union of the provinces took place in February 1841, and 
on the 13th of that month he became the first Attorney-General 
for Upper Canada and Premier. He served in an official capacity at 
dijfferent times under the following governors, viz. : Sir Francis 
Head, Sir George Arthur, Lord Sydenham, Sir Charles Bagot, Lord 
Metcalfe, Lord Cathcart, and Lord Elgin. In 1842 he was made a 
Queen's Counsel, at the same time as Henry John Boulton, Robert 
Baldwin, Henry Sherwood, and James E. Small. On April 10, 
1843, he was appointed a Legislative Councillor of Canada, which 
office he resigned at Lord Metcalfe's request, in January, 1845, and 
was elected to the Legislative Assembly, where he again sat as 
Attorney-General until May 28, 1847, On June 12 following he 
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was appointed a Puisne Judge of the Queen's Bench, taking the 
place vacant by the death of Mr. Justice Hi^erman, where he re- 
mained until February 5, 1856, when he succeeded Sir James 
Macaulay as Chief Justice of the Court of Common Pleas. He 
presided there until he was transferred to the Queen's Bench, 
becoming Chief Justice of Upper Canada on the retirement of Chief 
Justice McLean, who was made President of the Court of Appeal on 
July 22, 1863. He has thus, step by step, arrived at the goal of his 
ambition, a position he expressed his determination to win, when but 
a student in the town of Cobourg. — Canada Law J6urnaL 

MR. JUtmOS KBOGH AND MB. BABRT. 

A GENERAL meeting of attorneys and solicitors was held on 4th of 
May, in the Solicitors' Hall, Four Courts, Dublin, to consider the 
conditional order made in the matter of the Youghal Election 
Petition and Mr. James Barry, attorney, and the proceedings of the 
Court of Common Pleas thereon, at which the following resolutions 
were passed. 

1. *<Tbat this meeting entirely disapproving of and repudiating 
the language complained of by the Court of Common Pleas, as read 
by Mr. Justice Keogh (in the matter of the Youghal Election 
Petition) on the 21st of April last, feel it to be their duty, having 
regard to the interests of the profession of attorneys and solicitors, 
to protest against the exceptional and unconstitutional jurisdiction 
claimed by the court of making without evidence an order upon one 
of its attorneys to attend and answer allegations of misconduct, and 
of seeking to fix upon the acts on which the charges against him 
were based, the character of being done in a professional capacity, 
so as to subject him, if found guilty, to the serious punishment uf 
suspension, when justice could have been as effectually vindicated 
by proceeding against him as au ordinary citizen, in which event ho 
would not be deprived of those constitutional safeguards which are 
the right and privilege of every member of the community." 

2 " That we are of opinion that if any judge or Court of Law or 
Equity has the jurisdiction or power to proceed in a summary man- 
ner against an attorney or solicitor os such on a charge or allegation 
unconnected with the practice of his profession, it is desirable that 
such an unconstitutional power should no longer exist, and that we 
must petition against it or proceed in such a manner as is most likely 
to have it abolished." 

3. "That we think it right and just that an appeal should bo 
allowed from the order of any court whereby the character or con- 
duct of an attorney or solicitor in his professional character may be 
affected or impeached*" 

4. " That the council do report to the general meeting of the 
society, after Trinity Term, the steps taken by them in pursuance of 
the second resolution." 
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THE BIOHT HON. TROMAI LKFBOT. 

Wx cop7 the following from the IrM Law Time*. In oar next 
number we may be able lo give a more extended account of the late 
learned Lord Chief Justice :— 

<* The last sanrivor of a remarkable race of eminent lawyers who 
adorned the early part of the present century has peacefully de- 
parted to his rest. It is now seventy-two years since Thomas 
Lef roy was called to the bar. It is little more than two since he 
qoitteid the judicial bench. For threescore years and ten, the limit 
allotted to human life of old, he was actively engaged in the work of 
a laborious profession. So long a working life is all but unprece* 
dented, and Thomas Lefroy has left his mark on the history of Irish 
law. 

<' Regarded from the point of view of the Irish lawyer, the life of 
Thomas Lefroy is full of interest. He was still a boy when the 
Irish volunteers assembled in College Green. As a law student he 
must have attended in the ancient Four Courts, adjoining Christ 
Church Cathedral, for the present building was opened in the year 
before his call to the Bar. Lord Clare was then Chancellor, and 
the Irish Parliament sat in College Green. Mr. Lefroy was too 
young to be more than a spectator of the stirring scenes which 
marked the extinguishment of Irish independence. In 1802 Mr. 
Lefroy published a little volume on the Writ of Elegit It is long 
since obsolete and forgotten, but its terse and lucid style, and the 
learning it displayed, afforded a presage of future distinction. In 
conjunction with Mr. Schonles he reported the decisions of Lord 
Sedesdale in the Court of Chancery from 1802 to 1806. He soon 
rose into large practice in the Equity Courts, and as a real-property 
lawyer. He was appointed King's Council in 1815, a Serjeant-at- 
Law in 1818, and elected a Bencher in the following year. There 
are few cases of any importance in the Equity Eeports during the 
twenty years preceding his elevation to the Bench, in which the 
name of Lefroy does not appear. Serjeant Lefroy was elected 
member for. the University of Dublin in 1819, and continued to 
represent that constituency until his elevation to the Bench, as 
Baron of the Exchequer, in 1841. On the formation of Lord Derby's 
ministry in 1852, he became Lord Chief Justice of Ireland, and he 
retained this post until his patron's accession to power in 1866." 

The late Lord Chief Justice was bom on January 8, 1776, and 
died on May 4, 1869. 

THE kino's inn, DUBLIN. 

In times of high antiquity the King's Inns was a copy of the 
English Inns, especially in its popular form of government. Observe 
how the matter stands now. The property which, owing to the 
recklessness of the old benchers, had fallen away in the middle of 
the last century, is still of sufficiently large amount to induce the 
society to look afker their own funds, 2,433/. 17^. 8ef., being the 
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income of the society in 1866. Who then are the benchers who 
have thus intruded themselves into the government of the society? 
In England the appointment of a bencher to any judicial office at 
once vacates his seat, and another barrister — not unfrequently a 
stnflf-gownsman — is elected in his stead. The body thus elected has 
the control of its own funds, and the appointment of its own officers. 
In Ireland the benchers number forty-five, of whom there are thirty 
who have ceased to have any connection whatever with the bar, and 
many of them even with the bench. Fifteen is the number of 
practising barristers — all silk gowns — chosen too by the said ex- 
judges and judges, who bear down, by a majority of two to one, all 
opposition to their government. Many examples might be 
enumerated of the grievances that this society has to complain of 
at the hands of its rulers. JEx uno disce omnes. The Henrietta 
Street library is utterly useless to practising barristers, except for 
two months in summer, August and September; in every other 
month of the year the lawyer must be at his post in the courts. 
When the courts close for the long vacation, Henrietta Street 
library closes too, and men who would, if they could, take a little 
literary recreation, are actuaUy kept out of their own library. Now 
there are two librarians, both gentlemen of learning and affability, 
one a barrister, and the other a man of literary attainments and 
known wherever Irish history is read. These two gentlemen might 
so divide their time that one could take his vacation in August and the 
other in September — but the benchers are irresponsible, and don't care. 
The library of the British Museum in London is open every day in the 
year; so also is the library of the Rue Richelieu in Paris, and that of 
the Vatican in Rome ; but here the only two months in which the 
society can enjoy their library are the only two months during which 
they won't be allowed to do so. This is but one of the many 
grievances and annojances to which the King's Inns Society are 
subject by the present oligarchic system so foreign to British senti- 
ment and British feelings— 

Non mihi si lingiue centam sint, oraque centum 
Ferrea vox, omnes Boelemin comprendere formas. 

It is unreasonable that the King's Inns Society should be deprived 
of all voice in the election and appointment of their humblest officer, 
while in Lincoln's Inns, with its 18,000/. a-year, the officers are all 
elected by the members of the Inns. This state of things is intoler- 
able. The Bar have now, at last, taken the matter up. A meeting 
has been convened by the father of the Bar, and the unanimous 
voice of that body is condemnatory of the present system, which is 
without a parallel in the United Kingdom. We sincerely trust that, 
in these days of progress, the axe will be laid to the root, the whole 
system altered, and a more constitutional one substituted, which wilt 
at least leave tho society some little share in its own government — ' 
some voice in controlling the lavish expenditure of its own funds — > 
and lastly, some knowledge of the mode in which and the purposes 
** which these funds are thus expended. — Irish Law Times, 
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THE FACTOBT ACTS. 

Tbeke has been issued in the form of a parliamentary return a 
copy of a memorandum addressed to the Home Secretary by the 
Inspectors of Factories, as to the granting of certain modifications 
under the Factory Acts Extension Act, 1867. The Inspectors have 
agreed that in the cases hereinafter mentioned it appears that cus- 
toms or exigencies warrant the granting of modifications. That in 
respect to works coming within the following definitions, the hours, 
when required, may be in some cases, between seren to seven, in 
others between eight to eighir^trades in London, Edinburgh, and 
Dublin — &ctories in which no person is ever employed under 
sixteen years of age — factories in connection with retail shops or 
dwelling-houses occupied by the employer — factories in which 
the persons employed are of a class necessarily possessing superior 
intelligence and education — newspaper printing offices — ^warehouses 
in which goods are polished, cleaned, wrapped, and packed up. 
That in respect to the following trades the hours of work when 
required may be between seven and seven — letter-press printing, 
book-binding, tobacco manufacture. No modification is to be 
granted under this section in respect to any child. The employ- 
ment of male young persons during the night, when required, may 
be authorized until the 1st of July, 1870, in breweries, marine 
engineering works, oil and seed crushing mills. The eight half- 
holidays may be given on different days. The substitution of 
another day for the Saturday half-holiday, when required, may be 
authorized in any factory. The employment of male young persons 
of at least sixteen years of age as male adults, when required, may 
be authorized until July 1, 1870. For chemical works the appli- 
cation must be accompanied by a medical certificate that the labour 
would not be prejudicial to health, in enamelling of metal,]^metal 
tube making, boiler making, gasometer making, marine engineering, 
breweries, and chemical works. 

BANQUETS TO HEB HAJBSTY's JUDGES. 

On Wednesday evening, May 26, the Lord Mayor entertained Her 
Majesty's Judges at a grand banquet in the Egyptian Hall of the 
Mansion House. Amongst those present were : — The Lord Justice 
and Lady Selwyn, the Hon. Mr. Baron Bramwell, the Hon. Mr. 
Justice and Miss Blackburn, the Hon. Mr. Justice Keating, the 
Hon. Mr. Justice and Lady Lush, the Hon. Mr. Justice Montagu 
Smith, the Hon. Mr. Justice and Lady Hannen, the Hon. Mr. 
Justice and Lady Brett, the Hon. Mr. Baron and Lady Cleasby, the 
Hon. Vice-Chancellor and Lady Malins, the Right Hon. Sir William 
and Lady Erie, Sir Roundell Palmer, Q.C., M.P., and Lady Laura 
Palmer, Sir Richard Baggalay, Q.C., and Lady Baggalay, &c. 

The usual toasts of the evening were given, and the following 
responded in complimentary terms -.—Baron Bramwell for *« Her 
Majesty's Judges." Lord Justice Selwyn for ** The Equity Judges." 
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Sir Bonndell Palmer for <«The House of CommonB,*' and Sir 
Travers Twiss for •' The Bar." 

The Sheriffs* banquet to the Lord Chancellor and Her Majesty's 
Judges was given on Saturday evening, June 26th, in the hall of the 
Haberdashers* Company by the present holders of that office, Mr. 
Alderman Cotton and Mr. Hutton. Among the numerous guests 
-were the Lord Chancellor, his Highness the Nawab of Bengal, 
Prince Soloman Kudr Bahadoor, Prince AH Kudr Bahadoor, the 
Lord Chief Baron, Vice-Chancellor Stuart, Vice-Chancellor James, 
Vice-Chancellor Malins, Mr. Baron Martin, Mr. Justice Hayes, Mr. 
Baron Pigott, the Judge Advocate-General, Sir R. J. Phillimore, 
General Sir John Aitchison, G.C.B., Alderman Sir R W. Garden, 
Mr. Alderman Carter, the Attorney-General, Lieutenant-General, 
the Hon. Sir J. Yorke Scarlet, G.C.B., Mr. Alderman Dakin, 
Alderman Sir Sydney H. Waterlow, Aldennan Sir F. G. Moon, Mr. 
Alderman Sydney, Mr. Alderman Salomons, M.P., Alderman Sir 
Benjamin Phillips, and among others a number of Serjeants and 
Queen's Counsel. The usual toasts having been drunk, the Lord 
Chancellor responded in suitable terms to the toast to his health. 
The Lord Chief Baron to that of "Her Majesty's Common Law 
Judges." Vice-Chancellor Stuart to that of " The Equity Judges " 
and Hon. George Denman for " The Bar." The Lord Chancellor 
afterwards proposed " The Sheriffs." 

orat's inn. 

On Wednesday evening the grand day of Trinity Term was cele- 
brated by the members of the society in their ancient hall. Amomr 
the guests were the treasurers of Lincoln's Inn, the Inner Temple 
and the Middle Temple, the Lord Chief Baron, Vice-Chancellor 
Stuart, Vice-Chancellor Malins, Vice-Chancellor James, Mr. Baron 
Bramwell, Mr. Justice Hannen, the Right Hon. E. Sullivan, and 
Mr. Serjeant Payne. Previously to dinner the annual prize, amount- 
to 251. (an exhibition founded by Mr. John Lee, Q.C., LL.D., late a 
Bencher of the Inn, deceased), for the best essay selected for this 
year upon the following subject— *' The defects of the Bankruptcy 
Laws, with a suggestion of remedies,*' was awarded to Mr. William 
Edward Wynn Williams, a student of the society, and the subject of 
the essay for the ensuing year was announced to be as follows— 
*'The Law of Distress in England as compared with that of Prussia, 
France, and America, with suggestions for a revision." 

BXPIRING LAWS. 

The annual register of temporary laws has been laid before Parlia- 
ment. There are in it some Acts which are always renewed from 

\^''\Wf''''^^^ ^"*^y -^^**' *^® ^^^'*^« SaWot Suspension Act, 
the Mihtia Pay Act, and the Act for exempting Stock iii Trade from 
Poor Rates. There are two Acts which will expire in August next 
unless renewed— the Irish Salmon Fishery Act 1863, so far as ro- 
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lates io the office of Bpecial conmiBsionerBy and tbe Act for prevent* 
ing frauds and abuses in the linen, hempen, and certain other niann- 
factures in Ireland. The time limited by (he Act of last session for 
making application to the Board of Trade for an extension of time 
for completing railways is just expiring. There are a number of 
Acts which will expire at the end of next session unless renewed ; 
the Act of 1866» relating to evidence receivable under extradition 
treaties; the Corrupt Practices Prevention Act of 1854 ; the Act of 
1B67 for amending the statute law as between master and servant ; 
the Act of I860 for regulating the use of locomotives on common 
roads ; the Acts of 1868 and 1864 removing restrictions on the nego- 
tiation of bills and notes for sums below 5/. : the Episcopal and Capi- 
tular Estates Management Act of 1851 ; the Ecclesiastical Jurisdic- 
tion Act of 1847, so far as relates to provisions continued by the Act 
of 1858 ; the Act of last Session annexing conditions for the present 
to appointments to office in endowed schools ; the Act for allowing 
duty-free malt to be used for food of animals ; the Act allowing the 
malt duty to be charged by weight ; the Act of 1866 relating to the 
expenses of witnesses to prosecutions before magistrates ; the Act of 
1841 for a survey of Great Britain ; several Acts relating to Ireland 
— the Peace Preservation Act of 1856, the Unlawful Oaths Act, the 
County Cess Collection Act of 1848, the Private Lunatic Asylums 
Act of 1842, the Landed Property Improvement Act, and the Poor 
Law Act, so far as relates to the powers of commissioners. So far 
as relates to the appointment of commissioners the Salmon Fishery 
Acts of England and of Scotland will expire at the end of next 
session. This list of expiring laws will probably constitute the 
schedule of an Expiring Laws Continuance Act. There are some 
other temporary Acts not expiring until a later period ; the Metro- 
politan Coal Tax Act not until 1882. Three Acts have this year 
disappeared from the list of temporary laws — the Habeas Corpus 
Suspension Act (Ireland) has been allowed to expire ; the Alkali 
Works Regulation Act has been made perpetual ; the Annual Indem- 
nity Act has been rendered unnecessary by the passing of the 
Promissory Oaths Act of last session. 



BAR EXAMINATION. 

Trinity Term, 1869. 

At the general examination of students of the Inns of Court, held 
at Lincoln's-inn-hall, on the 19th, 20th, and 2l8t May, 1869, the 
Council of Legal Education awarded to Richard HaUilay, Esq., 
student of the Middle Temple, a studentship of fifty guineas per 
annum, to continue for a period of three years. To John Henderson, 
Esq., student of Lincoln's-inn, an exhibition of twenty-five guineas 
per annum, to continue for a ])eriod of three years. And to George 
Lewis, Esq., student of the Middle Temple, certificate of honour of 
the first class. 
Arnold De Beer Baruchson, Esq., student of the Middle. Temple, 
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Luoias O'Brien Blakei Esq., student of the Middle Temple, Albert 
Sidney Ohevasse, Esq., student of Lincoln's-inn, William Coward, 
Esq.» student of the Liner Temple, Maxwell Cormac CulUnan, Esq., 
student of LincolnVinn, George Francis Travers Drapes, Esq., 
student of the Middle Temple, Frederick John Fergasson, Esq., 
student of the Middle Temple, Charles Dickinson Field, Esq., 
student of the Inner Temple, William Q-arvie, Esq., student of 
Lincoln's-inn, Lewis Edmund Glyn, Esq., student of the Middlo 
Temple, Gualter Craddock Griffith, Esq., student of the Inner 
Temple, James Hamilton, Esq., student of Lincoln's-inn, Edward 
Lee Cateret Price Hardy, Esq., student of Lincoln's-inn, Alfred 
Harmsworth, Esq., student of the Middle Temple, Alfred Harrison, 
student of the Inner Temple, George Nicholas Marcy, Esq., student 
of Lincoln's-inn, John Edward Arthur Murray Scott, Esq., student 
of Lincoln's-inn, and Edward Thelwall, Esq., student of the Middle 
Temple, have obtained certificates that they have satisfactorily passed 
a general examination. 

JULY EXAMINATION. 

On the Subjects of the Lectures and Classes of the Readers of the 
Inns of Court, held at Lincoln's Inn Hall, on the 1st, 2Dd, and 3rd, 
July 1869. The Council of Legal Education have awarded the 
following exhibitions to the under-mentioned students, of the value 
of thirty guineas each, to endure for two years. — Constitutional Law 
and Legal History. — Thomas Prout Webb, Esq., Student of Lincoln's 
Inn. Jurisprudence, Civil and iDternational Law. — Archibald 
Brown, Esq., student of the Middle Temple. Equity. — Charles 
Henry Turner, Esq., student of Lincoln's Inn, The Common Law. 
— Henry Hodgson Bremner, Esq., student of the Inner Temple. 
The Law of Real Property, &c. — Charles Henry Turner, Esq., 
student of Lincoln's Inn. The Council of Legal Education have also 
awarded the following exhibitions, of the value of twenty guineas 
each, to endure for two years, but to merge on the acquisition of a 
snperior exhibition. — Equity. — Henry Charles Deane, Esq., 
student of Lincoln's Inn. The Common Law. — George Welby 
King, Esq., student of Gray's Inn. The Law of Real Property, &c. 
—Henry Charles Deane, Esq., student of Lincoln's Inn. 

EXAMINATION FOR HONOURS. 

The viva voce examination for candidates for honours in law will be 
held on Tuesday, the 26th Oct., and the following days, at 10 a.m., 
in the Law Schools Cambridge. Each candidate will have to pre- 
pare a short written explanation in English of the particular maxim 
or principle he may select for a viva voce discussion. For those dis- 
J^^®®i^°8 candidates are recommended to select each his subject from 

T 1!^°^^°^ maxims and principles:— 
eauit r'*^ — "^' ^^"^*y follows the law. 2. Where there is equal 
^.7 *^® ^w must prevail. 3. Equity looks upon that as done 
^6--.64T^^* *^ ^ done J (See Story's Equity Jurisprudence, ss. 
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IT. Conflict of Laws. — L The law of a place where a contract is 
made ought to prevail. 2. Foreign laws must be proved as facts to 
the court. 3 Crimes are local, and by common law ezclusivelj 
puniBhable where committed : ( See Stoiy's Conflict of Laws, 2nd 
edit, sects. 241, and 620-638.) 

III. General principles. — 1, In jure non remota, sed proxima 
causa spectatur. 2. Actus non facit reum nisi mens sit rea. 3. 
Yolenti non fit injuria : ( See Brooms's Legal Maxims.) 

IV. Contracts. — 1. Ex nudo pacto non oritur actio. 2. Ex dolo 
malo non oritur. 3. Caveat emptor. 4 Respondeat superior : (See 
Broom's Legal Maxims.) 

V. Evidence. — 1 . Derivative or second-hand proofs are not re- 
ceivable as evidence. 2. The opinions of witnesses are not re- 
ceivable as evidence. 3. Ees infer alios acta alteri nocere non debet : 
( See Best oh Evidence ; and Broom's Legal Maxims.) 

In addition to vivd voce diiicussiou of one of the selected maxims 
or principles, each candidate will be examined viva voce in a common 
special subject, which on the present occasion will be " Savigny on 
Possession," translated by Sir Erskine Perry, Books I. IV., and V. 

N. B. It is requested that notice be given by candidates to the 
Regius Professor of Laws, at 34, Sidney -street, of their intention to 
appear at the examination, and of the question for discussion selec- 
ted by each of them on or before Friday, the 15th Oct. The order 
in which they will be examined will be published on the door of the 
Law Schools a few days before the examination. 



CALLS TO THE BAR. 
Easter Term^ 1869. 

Middle Temple. — ^Thomas Tomlinson, Esq., B.A., Trinity 
College, Dublin ; James Colquhoun Revel Reade, Esq., of Christ 
Church, Oxford ; William Thurley Mainprise, Esq., of the Univer* 
sity of London ; Charles Archibald Samuells, Esq. ; Frederic 
Taylor Payne, Esq., LL.B., Trinity Hall, Cambridge ; the Hon. 
George Thomas Kenyon, B.A., Christ Church, Oxford; Francis 
Broxholm Grey Jenkinson, Esq. ; Aubrey St. John Clerke, Esq., 
B.A., Trinity College, Dublin ; Francis Thorne Cole, Esq., Charles 
Haigh, Esq., Arthur Pawson, Esq., John Paddon Latimer, Esq., 
and Charles Woodin Law, Esq., Bachelier eu Sciences. 

Ikkeb Temple. — John Tankerville Goldney, Esq., B.A., LL.B., 
Cambridge ; Frederic Green, Esq., M.A., London ; Edward Charles 
Russell Ross, Esq., B. A., Cambridge ; William Francis Shaw, Esq., 
B.A., Cambridge ; Robert Collier Esq., LL.B., Cambridge ; 
Edward William Foss, Esq., B. A., Oxford; George James Duncan, 
Esq., B.A., Cambridge; Uthred James Hay Dunbar, Esq., B.A., 
Oxford ; Nathaniel Albert Hunt, Esq., B. A., Cambridge ; William 
Russell Griffiths, Esq., LL.B., Cambridge ; Philip Vernon Smith, 
Esq., B.A., Cambridge; Oliver Augustus Saunders, Esq., Cam- 
bridge, and Walter Lacy Rogers, Esq., M.A., Oxford. 
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Lincoln's Ink. — Charles Fahr Jemmett, Esq., LL.B. and B.A., 
Cambridge, and B.C.L., Oxford; William Oeorge Grould, Esq., 
late of Oxford ; Stephen James Taylor, Esq. ; George De Butts, 
Esq., B.A., Dublin ; Reginald Braunfield, Esq., Oxford ; Robert 
Hill Pinhej, Esq. ; and William Henry Craig, Esq., M.A., Dublin. 

Gray's Inn. — Henry Keeble, Esq., of No. 88, Bramah road, 
Brixton. 

Trinity Term, 1869. 

Middle Temple. — Richard Hallilay, Esq., holder of studentship 
awarded by the Council of Legal Education, Trinity Term 1869, 
and of an exhibition in common law on subject of lectures, July 
1868 ; Alfred Douglas Adrian, Esq., B.A., University of London; 
Edward Thelwall, Esq., M.A., Trinity College, Cambridge ; Chris- 
topher John Coveny, Esq., of the University of London ; William 
Wilbraham Bleythin Hulton, Esq., B.A., Trinity College, Cam- 
bridge; Philip Stem, Esq., of University College, London ; Alfred 
Hamsworth, Esq., Augustin Bernard Kelly, Esq., M.A., Trinity 
College, Dublin; Thomas Milvain, Esq., LL.B., Trinity Hall, Cam- 
bridge ; Frederick Mead, Esq., A.K.C. ; John Nicholas Harrington, 
Esq., Basil Lang, Esq., late of Trinity College, Dublin; George 
Edward Goodyear, Esq., Walter Hector Maskell, Esq.; Richard 
Myles Brown, Esq., Roger Yelverton Dawson -Yelver ton, of Magda- 
len Hall, Oxford ; John William Williamson, Esq., Douglas Alex- 
ander Spalding, Esq., Lucius O'Brien Blake, Esq., William Noirmont 
Conyers D^ircy, Esq., Fernand Castellan, Esq., Jonas Daniel 
Vaughan, Esq., r.R.G.S. ; Arthur Edwin Sharpley, Esq., and 
David Buchanan, Esq. 

Inner Temple. — Sampson Copestake, Esq., M.A., Cambridge; 
William Scott Dowson, Esq., B.A., Cambridge ; William Henry 
Wilson, Esq., B. A., Oxford; Alexander Martin Bunster Bremner, 
Esq., B.A., Cambridge; Alfred Harrison, Esq., Henry Sydney 
Grazebrook, Esq., William Elias Mozley, Esq., B.A., Cambridge ; 
Alfred Erskine Hardy, Esq., B.A., Oxford ; Thomas Phillips Price, 
Esq., M.A., Oxford ; Peile Thomson, Esq., B.A., Cambridge ; Chas. 
Fox Roe, Esq., B.A., Cambridge ; Philip Lovell Phillips, Esq., 
Oxford ; Robert Taunton Raikes, Esq., M. A., Oxford ; Edmund 
Sutton, Esq., B.A., Oxford; Henry De la Beche Dillwyn, Esq., 
LL.B., Cambridge; Edmund M*Kenzic Sneyd Kynnersley, Esq., 
B.A., Oxford ; Frederic Wyatt, Esq., George Arthur Watson, Esq., 
B.A., Cambridjre ; Willmot Dixon, Esq. LL.B., Cambridge ; George 
Harper, Esq., Cyril Dodd, Esq., B.A., Oxford ; Henry Duff Traill, 
Esq., B.C.L., Oxford; Henry George Tuke, Esq., Thomas Fenwick 
Fenwick, Esq., M.A., Oxford; William Robert Collyer, Esq., M.A., 
Cambridge ; John Walter Devereux Deverell, Esq., M.A., Oxford ; 
and Henry William Dent, Esq. 

Lincoln's Inn. — John Henderson, Esq., exhibitioner, general 
examination Trinity Term 1869 ; Richard Crawley, Esq., Oxford, 
B.A.; Albert Sidney Chavasse, Esq., Oxford, M.A. ; and B.C.L.; 
John Monsey Collyer, Esq., Oxford, B.A.; Courtenay Peregrine 
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Illbert, Esq., Oxford, B. A. ; Robert Conway Dobbs, Esq., Cam- 
bridge, M.A. ; John Emilius Lancelot Sbadwell, Esq., Oxford, 
M.A. ; Maxwell Cormac Collinan, Esq., Fellow of Christ*8 College, 
Cambridge, B.A. ; John Eltham Mylne, Esq., Oxford, B.A. ; 
William Robert Alexander, Esq., Dublin, B.A.. ; John Croker 
Barrow, Esq., Oxford, M.A. ; Edward Lee Carteret Price Hardy, 
Esq.; William Henry Fox, Esq., Cambridge, B.A. ; John Charles 
Wood, Esq., James William Hayes, Jan., Esq., Madras University ; 
Clement Arthnr Thruston, Esq., Oxford B.A. ; Henry Barton 
Buckley, Esq., Fellow of Christ's College, Cambridge, B.A. ; John 
Edward Arthur Marry Scott, Esq. ; William Neish, Jan., Esq., 
Cambridge, B.A. ; Frederick James Fegen, Esq., James Hamilton, 
Esq., Samuel Hill Smith Lofthouse, Esq., Cambridge, LL.B. ; 
George Armit Holmes, Esq., Cambridge, B.A. ; Alexander Meyrick 
Broadley, Esq., Henry Merivale Trollopc, Esq., William Garvie, 
Esq., St. John's College, Halifax, Nova Scotia, B.A. ; Thomas 
Northmore Laurance, Esq., Oxford, B.A. ; John Charles Dundas, 
Esq., Cambridge, B.A. ; and Robert Hannibal Smith, Esq. 

Grat's Inn. — James Burke, Esq., B.A., Trinity College, Dublin, 
Horace Tompson Chitty, Esq., Temple, Adam Rivers Steele, Esq., 
Cricklewood, Middlesex, John Edward Dibb, Esq., Wakefield, and 
William Edward Wynn Williams, Esq., Fortmadoc. 



EXAMINATIONS AT THE INCORPORATED LAW 
SOCIETY. 

Easter Term, 1869. 

At the final examination of candidates for admission on the roll of 
attorneys and solicitors of tbe Superior Courts, the examiners 
recommended the following gentlemen, under the age of 26, as being 
entitled to honorary distinction : — 1. Charles James Garbutt. 
2. Henry Tebbs. 3. Arthur Williams. 

The Council of the Incorporated Law Society have accordingly 
awarded the following prizes of books : — To Mr. Garbutt, the prize 
of the Honourable Society of Clifford's-inn. To Mr. Tebbs, the 
prize of the Honourable Society of New-inn. To Mr. Williams, a 
prize of the Incorporated Law Society. 

The examiners also certified that the following candidates, under 
the age of 26, passed examinations which entitle them to commenda" 
tion : — Walter Scott Blake, Henry Wright Bosworth, Herbert John 
Griffin, Morris Paterson Jones, Frederick Fitz Payne. 

The Council have accordingly awarded them certificates of merit. 

The number of candidates examined in this term was 81 ; of 
these 64 passed, and 17 were postponed. 
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APPOINTMENTS. 

The following genUemen have been appointed of Her Majesty's 
Counsel, Mr. Arthur B. Adams (of the Common Law Bar), Mr. 
Fooks, Mr. Eddis, Mr. Douglas Brown (of the Common Law Bar), 
Mr. Bristowe, Mr. Edlin (of the Common Law Bar) Mr. T. Hughes, 
M.P., Mr. J. Kaj (of the Common Law Bar) Mr. Montague Bero, 
(of the Common Law Bar), Mr. Henry James, M.P. (of the Common 
Law Bar), Mr. Lopes (of the Common Law Bar), Mr. Osborne 
Morgan, M.P., Mr. Fry, and Mr. Samuel Pope (of the Common Law 
Bar.) 

Mr. Theodore Thring, Registrar in Bankruptcy, and formerly a 
member of the Western Circuit, has been appointed by the Lord 
Chancellor Commissioner of Bankruptcy for the Liverpool district^ 
in place of the late Mr. Commissioner Perry. 

Mr. Henry Wyndham West, Q.C., Recorder of Manchester, has 
been appointed Senior Judge of the Salford Court of Record. 

The names of the Commissioners appointed to inquire into the 
existence of corrupt practices at the elections for Bridgwater, 
Beverley, and Norwich are as follow : for Bridgwater, Mr. E. P. 
Price, Q.C., Mr. Chisholm Anstey, and Mr. C. E. Coleridge ; for 
Beverley, Mr. Seijeant O'Brien, Mr. T. I. Barstow, and Mr. Homer- 
sham Cox ; and for Norwich, Mr. G. M. Dowdeswell, Q.C., 
Mr. H. Mansfield, and Mr. R. J. Biron. The Commissioners have 
appointed as their secretaries respectively, Mr. Henry F. Purcell of 
the Norfolk Circuit ; Mr. John F. Collier of the Western Circuit ; 
and Mr. John H. Seeker, of the Oxford Circuit. 

Mr. William Bruce, Barrister-at-Law, has been appointed stipen- 
diary police magistrate for the Borough of Leeds, and Mr. Francis 
J. Headlam for the city of Manchester, in the room of Mr. Robinson 
Fowler, resigned. 

The post of Permanent Secretary to the Board of Admiralty, 
recently vacated by Mr. Romaine, C.B., has been conferred on Mr. 
Vernon Lushington, Q,C. 

The Right Hon. E. P. Bouverie has been appointed one of the 
Ecclesiastical Commissioners for England. 

Mr.. Standish Grove Grady, of the Home Circuit, Recorder of 
Gravesend, has been appointed by the Council of Legal Education, 
the new Reader on Hindoo, Mahommedan, and Indian Law to the 
Inns of Court. 

Mr. J. FitzStephen, Q.C., has been appointed to succeed Mr. H. 
S. Maine, LL.D., as member of the Legislative Council of India 

Mr, Peter Paget, formerly chief derk in the office of Mr. E. W. 
Edwards, has be«i appointed to act temporarily as official assignee in 
the stead of Mr. Hatton Hamer Stansfeld, who has resigned his 
post in the Bankruptcy Court, but will continue to act as provisional 
assignee in old insolvencies. 

Mr. Heron, the Town Clerk of Manchester, haa had the honour 
of knighthoed conferred upon him, in recognition of his high 
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character and position, and his long aervices to the oommimity 
with which he has heen immediately concerned. 

The office of Postman having become vacant by reason of the 
promotion of Mr. Henrj James to the rank of Queen's Counsel, the 
Hon. A. Thesiger, the Tubman, has been appointed by the Lord 
Chief Baron to succeed Mr. James, and Mr. Watkin Williams 
succeeds Mr. Thesiger in the office of Tubman. 

Mr. F. Bailey, of the Western Circuit, Barrister-at-Law, has been 
appointed by the Attorney-General, Counsel to the Mint at the 
Bristol Sesdons. 

Mr. John Thomely, Barrister-at-Law, has been appointed by the 
Poor Law Board to be the Auditor of the West Norfolk Audit 
District in the place of Mr. W. C. Hotson ; and Mr. Henry Longley, 
Barrister-at-Law, has been appointed Inspector of the Fourth Poor 
Law District (Eastern). 

The Rev. Dr. Robinson having resigned the Mastership of the 
Temple, the office has been conferred upon the Rev. Dr. Charles J. 
Vaughan, vicar of Doncaster. 

Mr. E. W. Hazel], has been appointed Proctor in the Chancellor's 
Court of the University of Oxford. 

Mr. W. Gr. S. Harrison, solicitor, has been appointed Town 
Clerk of Folkstone. Mr. Charles Diver, solicitor, Town Clerk of 
Great Yarmouth, in succession to Mr. Charles Cory, deceased. 
Mr. M. S. Blackiston, solicitor, Town Clerk of Hanley. Mr. J. H. 
Hearn, solicitor. Clerk to the Borough Magistrates of Ryde, Isle of 
Wight. Mr. E. J. Hayes, solicitor, Town Clerk of Birmingham. 
Mr. Henry Underbill, solicitor. Town Clerk of Wolverhampton. 
Mr. Henry French, solicitor, Clerk of the Peace for the Borough of 
Cambridge. Mr. H. J. Wakeman, solicitor. Clerk to the Justices 
for the Division of Warminster. Mr. John Woodcock, solicitor, 
Clerk to the newly appointed Magistracy of Haslingden, Lanca- 
shire. Mr. C. E. Challoner, Registrar of the Hanley County Court. 
Mr. A. H. Jackson, Registrar of the Malton County Court. Mr. 
John Fisher, late of Masham, Yorkshire, but now of Windermere, 
has been appointed to the offices of Registrar of the County Court of 
Westmoreland, holden at Ambleside, Clerk to the Magistrates, Clerk 
to the Bowness Local Board, Clerk to the Ambleside Sewer 
Authority, and Clerk to the Bowness Burial Board, in the place and 
stead of Mr. John Hirst Taylor, resigned. Mr. Joseph Soames, 
solicitor, Clerk to the Petersfield Board of Guardian, in the room of 
Mr. W. Albery, resigned. 

Ibeland. — ^Mr. Stephen Woulfe Flanagan, Q.C., has been 
appointed to the vacancy on the Bench of the Landed Estates' 
Court, caused by the death of the Hon. William Cary Dobbs. 

The following have been appointed Commissioners to inquire into 
the existence of corrupt practices at the elections for Cashel and 
Sligo. For Cashel :— Mr. Waters, Q.C., Mr. C. Molloy^ and Mr. 
W. Griffin ; for Sligo :— Dr. Heron, Q.C., Mr. J. A. Byrne, and 
Mr. W. R. Bruce. 

Mr. O'Dowd has been appointed Deputy Judge Advocate. 
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Mr. Owen L. Wynne has been appointed Cluef Clerk of the High 
Court of Admiralty in Ireland in the room of Mr. J. J. Moore, 
deceased. 

Mr. David Richard Pigot, Chairman of Quarter Sessions for the 
West Riding of the County of Cork, has been appointed Master of 
the Court of Exchequer in Ireland in the room of Mr. James Corry 
Lowry, Q.C., deceassd. 

Mr. Arthur Hamill, Q.C., has been appointed Chairman of Quarter 
Sessions for the West Riding of the County of Cork, in succession 
to Mr. David Richard Pigot, appointed Master of the Court of 
Exchequer. 

Mr. William D'Alton, Solicitor, has been appointed Clerk of the 
Crown for the King's County ; and Mr. Daniel J. Bergin, solicitor, 
has been appointed Clerk of the Crown for the King's County, in the 
place of Mr. Joseph Lyons, deceased. 

Mr. Hugh H. MacDermot, Barrister-at-Law, has been appointed 
Circuit Crown Prosecutor for the county of Sligo, in the room of Dr. 
Henry Concanon, Q,C., deceased; and Mr. Edward M'Gauran, 
solicitor, has been appointed Sessional Crown Prosecutor for the 
county of Cavan, in place of Mr. Benjamin Armstrong, solicitor, 
deceased. 

Scotland. — The Solicitor-General has been appointed a member 
of the Scotch Law Courts Commission. 

Australia. — The honour of knighthood has been conferred on 
Mr. Richard Davies Hanson, Chief Justice of the colony of South 
Australia. Also on Mr. James Martin, in the Colony of I^ew 
South Wales ; and on Mr. Robert officer, late First Minister and 
Attorney-General, Speaker of the House of Assembly of the colony 
of Tasmania. 

Canada. — ^Mr. Thomas Gait, Q.C. has been appointed a Justice 
of Common Pleas, in the room of the late Mr. John Wilson. 

India. — Mr. H. P. St. George Tucker, late Puisne Judge of the 
High Court of Bombay, has been appointed a member of the Executive 
and Legslative Councils of that Presidency ; Mr. William Jardine, 
Barrister-at-Law, to the newly created post of Advocate to the Govern- 
ment of the North-Western Provinces of India; Mr.LytteltonHolyoake 
Bayley, Barrister-at Law, Judge of the High Court of Judicature at 
Bombay ; Mr. Romaine, C.B., has been appointed Judge Advocate- 
General in India ; Mr. James Sewell White, of the Bombay Bar, 
to act as Advocate-General of that Presidency, in the room of the 
Hon. L. H. Bayley, promoted to the Bench as a Judge of the High 
Court of Judicature, and Mr. A. B. Miller, Barrister-at Law, 
Official Assignee of the Court for the Relief of Insolvent Debtors 
in the Presidency of Bengal. 

West Indies. — ^Mr. Samuel Jackman Prescod has been appointed 
to be a Judge of the Assistant Court of Appeal of the Island of 
Barbadoes. 
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ApriU 
25th. Challoneb, Edward, Esq., Solicitor, a;ed ol. 
25th. Cbick, John, Esq., Solicitor, aged 69. 
28th. Smith, Tomlmin, Esq., Barrister-at-Law, aged 53. 
30th. McLeod, D. G., Esq., Barrister-at-Law. 
30th. Etches, J. Goulbourn, Esq , Solicitor, aged 49. 
30th. BuLLER, Sir Arthur W., M.P., Barrister-at-Law, aged 61, 

May. 
Ist. Donnelly, William, Esq., Barriater-at-Law. 
3rd. Newstead, William Henry, Esq., Solicitor, aged 60. 

4th, Lefrot, Right Hon. Thomas Langlois, late Lord Ciiief 

Justice of Ireland, aged 93. 
6th. Bebcham, W. Pain, Esq., Solicitor, aged 70. 
8 th. Brooksbank, Thomas, Esq., Solicitor, aged 80. 
9th. Rutland, Simon, Esq., Solicitor, aged 39. 
10th. Gill, Matthew, Esq., Solicitor, aged 68. 
12th. GooDDT, J. Cuttle, Esq., Solicitor, aged 38. 
14th. Orr, Alexander, Esq., Solicitor, aged 65. 
15th. Williams, Edward, Esq., Solicitor, aged 71. 
15th. Smith, Thomas, Esq., Solicitor, aged 48. 
16th. Hambley, Edmund, Esq., Solicitor. 
16th. ToMUNsoN, F. W., Eisq., Solicitor, aged 65. 
1 7th. Cattlow, W. Ford, Esq., Solicitor, aged 33. 
17th. Walsh, J. W., Esq., Solicitor, aged 52. 
19th. Dixon, S. B., Esq., Solicitor, aged 58. 
19th. Allon, F. T., Esq., Barrister-at-Law, aged 51. 
20th. Burmester, Charles, Esq., Barrister-at-Law. 
20th. Hansel, G. B., Esq., Barrister-at-Law, aged 65. 
23rd. Williams, Edward, Esq., Solicitor, aged 70. 
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26th. Smith, Robert C, Esq., Solicitor, aged 48. 

28th. Perry, H. J., Esq., Commissioner in Bankruptcy, aged 68. 

28th. Lystbr, Robert, Esq., Barrister-at-Law, aged 70. 

June. 

Ist. DoDD, p. W., Esq., Solicitor, aged 69. 

3rd. Church, J. H., Esq., Solicitor, aged 72. 

3rd. Gibson, Richaid, Esq., Solicitor, aged 60. 

7th. Coventry, Thomas, Esq., Barrister-at-Law. 

8th. Drtjce, John, Esq., Solicitor, aged 69. 

9th. Cory, Charles, Esq., Town Clerk of Yarmouth, aged 56. 

10th. Denton, James, Esq., Solicitor. 

10th. Martin, Thomas, Esq., Solicitor, aged 47. 

12th. James, Henry, Esq., Solicitor, aged 68. 

17th. Jenkins, T. L., Esq., formerly Master in Equity, Bombay. 

23rd. Jennings, R. W., Esq., Solicitor. 

25th. Lyde, Thomas, Esq., Solicitor, aged 46. 

27th. A'Beckett, Sir William, late Chief Justice of the Colony of 

Victoria, aged 62. 
dOth. Farbrother^ H. F., Esq., Barrister-at-Law, aged 30. 

July. 

6th. Wright, C. U. J., Esq:, Solicitor, aged 28. 
7th. Egan, Charles, Esq., Barrister-at-Law, aged 61. 
7th. Lee, William, Esq., Q. 3., aged 82. 
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